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and restores wildlands and wildlife in the Pacific
Northwest and supports such efforts in British
Columbia. NWEA bridges science and advocacy,
working with activists, policy makers, and the
general public to conserve our natural heritage.
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areas healthy, wild, and large enough to sustain
viable populations of all native species, including
large carnivores such as grizzly bears and
wolves. www.ecosystem.org
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Natural Resources Defense Council is a
national, non-profit environmental organization
with more than 500,000 members nationwide.
NRDC is actively working to improve manage-
ment of the world’s forest resources through
promoting conservation, efficient use of wood,
and environmentally sustainable forestry prac-
tices. www.nrdc.org

Defenders of Wildlife, a non-profit environ-
mental group with approximately one million
members and supporters, is dedicated to the
protection and restoration of native wild animals
and plants in their natural communities. Defend-
ers of Wildlife advocates new approaches to
wildlife conservation that will prevent species
from becoming endangered. Programs encour-
age conservation of entire ecosystems and
interconnected habitats while protecting preda-
tors that serve as “umbrella” species for ecosys-
tem health. www.defenders.org
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Foreword

Softwood lumber trade with the United
States has long driven environmentally unsus-
tainable logging in Canada’s primary and old
growth forests. Rapid forest degradation, fueled
by timber subsidies, is leading to serious wildlife
declines, water quality problems, and a poten-
tially permanent loss of long-term economic
opportunities in Canada’s once seemingly end-
less wilderness. Tragically Americans, as the
largest consumers of the virgin wood felled by
our neighbor to the north, are unwittingly con-
tributing to this destruction.

The goal of this document is to identify a
plausible and desirable plan to promote environ-
mentally sustainable forestry, protect endan-
gered forests, conserve binational ecosystems,
and protect the people on both sides of the
border who are hurt by the short-sighted profit
aspirations of a few. Common sense exhorts us
to identify such a plan and United States law
requires it. Under the National Environmental
Policy Act (NEPA), for example, federal agencies
such as the Office of the U.S. Trade Representa-
tive, Department of Commerce, and Department
of the Interior must prepare environmental
analyses of major actions that significantly affect
the environment. Agencies such as the U.S. Fish
and Wildlife Service must ensure that any final
action by the U.S. government to resolve the
U.S.-Canada softwood lumber trade dispute does
not jeopardize the conservation of wildlife spe-
cies such as the grizzly bear, wolf, woodland
caribou, lynx, bull trout, and assorted salmonids,
as well as numerous migratory birds.

Our proposal is not “anti-logging.” To the
contrary, we accept the notion that sustainable
logging on Canadian lands is a vital source of
revenue and jobs. Our proposal is not “anti-
trade.” To the contrary, we support sustainable
and fair forest product exports from Canada to
the United States. Rather, our proposal offers
practical solutions to a trade dispute that is now
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several decades old. We believe, in fact, that
the only long-term way out of the present
impasse is to finally acknowledge that the
economics and the ecology of North American
forests are connected.

The heart of environmental concerns and of
the U.S.-Canada trade dispute over softwood
lumber trade is that the governments of
Canada—both the federal government and the
powerful provincial governments—heavily
subsidize timber operations in their country. The
subsidies are numerous and varied, but their
combined impact is devastating for native
forests on both sides of the border, wildlife that
inhabits the forests, water quality, First Nations,
local communities, global climate stabilization
efforts, and taxpayers. Subsidies lead to over-
harvesting of ancient forests that would not
otherwise occur.

This is not to say that Canada is the only
country guilty of providing perverse subsidies to
its timber industry. Deforestation worldwide is
rooted in government subsidies and the consis-
tent undervaluing of the range of forest values.
With the understanding of the need for a new
international discourse on environmentally and
socially destructive subsidies to natural resource
industries, the purpose of this document is not to
address the full spectrum of timber subsidies
that are common to Canada and many other
countries, including the U.S. Rather it is to level
the playing field between the U.S. and Canada
by offering a strategy that combines democratic
process, scientific integrity, government account-
ability, full cost accounting, and market based
pricing in the management of public forests—all
ingredients for healthy democratic societies and
economies. Such a level playing field will benefit
our intertwined economic and ecological interests.

In Canada, at any given point in time, hun-
dreds of clear-cuts as large as thirty football
fields each or larger are occurring. Under the



1996 U.S.-Canada Softwood Lumber Agree-
ment, which expired in April 2001, five million
truckloads of Canadian old-growth lumber
could annually enter the United States duty-
free. Much of this wood came from forests that
support dwindling grizzly bears, mountain
caribou facing extinction, and numerous runs
of endangered salmon at a pitiful fraction of
their historic abundance. Much of the commer-
cial logging occurs on unceded First Nations
land, while Native peoples struggle to maintain
their cultures in the face of rapid deforestation
of their homelands. Cheap Canadian lumber
floods markets in places such as Idaho, Minne-
sota, and Maine, devastating many family-run
lumber enterprises and timberland owners who
must compete in truly open markets for logs.

There is an answer. The Citizens’ Forest
Trade Alternative takes the interests of all
Americans and Canadians into account. It
promotes trade in lumber products that en-
sures the conservation of transboundary threat-
ened and endangered species, the protection of
First Nations’ values, and the long-term viability
of the timber industry itself. It seeks to ensure
that Canadian forests are not all turned into tree
farms, but remain a part of the Canadian wilderness.

The simple message of this document is that
we must do more to protect the great Canadian
forests, which are being severely degraded;
while at the same time making a transition to
fair and environmentally sustainable forest
management. Many of the remaining wildlands
in the lower 48 states are found along or near
the Canadian border. These are ecosystems
that the U.S. government has spent millions of
dollars to protect. Without healthy Canadian
wildlands and wildlife, U.S. investments in
these regions will be undermined.

The connection between U.S. and Canadian
wildlife is direct. Grizzly bears and bull trout
regularly cross the border over shared lands
and through shared waters. Wolf populations
now prospering in Yellowstone National Park
and the central ldaho wilderness came from
Canadian forests. The last remaining mountain
caribou herd in the lower 48 owes its existence
to those of the Chilcotin Plateau in British
Columbia, though now even the Canadian herd
is dwindling dangerously. And without active

Tchaikazan River in the Chilcotin Range. This
traditional territory of the Xeni Gwet'in First Nations
is unprotected wilderness. Photo by Joe Scott.

cooperation by Canada and the United States,
salmon recovery will never occur.

The list of impacted wildlife is long, yet the
window of opportunity for an historic solution
to the two countries’ forest trade battle unfortu-
nately is small.

On a larger scale, the U.S.-Canada Softwood
Lumber debate is a unique opportunity to make
tangible strides on legal principles in interna-
tional trade. Science-based environmental stew-
ardship leads to environmentally sustainable
trade, and vice-versa. Free trade must mean that
industry trades in products that reflect the full
price of environmental protection. Now is the
time to forge new ground in trade policy and
cross-boundary cooperation. The forests and
their diverse inhabitants do not have much
time left.

William J. Snape, Il
Vice President & Chief Counsel
Defenders of Wildlife

Joe Scott
Conservation Director
Northwest Ecosystem Alliance

Susan Casey-Lefkowitz
Senior Attorney
Natural Resources Defense Council
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Executive Summary

The Citizen Forest Trade Alternative offers
solutions to a decades-long problem of subsi-
dized forestry in Canada harming the forests,
waters, and wildlife of North America in order to
satisfy the U.S. desire for wood. The United
States and Canada are once again in the midst of
legal battles to resolve disputes over softwood
lumber trade. Unless a long-term and durable
solution, including reform of forestry subsidies
can be found, this dispute is likely to continue
indefinitely.

Canadian subsidies to the timber industry fall
into three broad categories. First are the blatant
financial handouts to timber companies. Such
handouts are provided both through direct cash
and regulatory waivers given to companies, and
by provincial governments charging a stumpage
fee that is far less than market value for Cana-
dian old-growth trees and other timber har-
vested. The second general type of subsidy
granted to the Canadian timber industry is the
environmental free-ride granted by both the
federal government and the provincial govern-
ments. This occurs, in part, when environmental
laws are weakened or not enforced in order to
provide a pass back to industry.

The third category of subsidies relates to the
issue of who controls Canada’s public forests.
Most long-term licenses for timber harvesting
were given out decades ago and are tightly
controlled by a small group of major timber
companies. Long-term tenures coupled with
highly restricted public participation rights in
forest planning decisions means that control over
the use of Canada’s public forests rests in the
hands of a small number of companies.

Forestry subsidies have a number of eco-
nomic, social, and environmental consequences,
ranging from boom and bust economic cycles
and the preclusion of economic diversity that
destroys communities, to inappropriate logging
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practices that destroy the very fabric of ecosys-
tems and the life-sustaining benefits that those
ecosystems provide. Transboundary wildlife
species are at risk from the over-harvesting of
Canadian forests that follows from the subsidies.
Mountain caribou, grizzly bear, marbled murrelet
and northern spotted owl are all listed as at risk
in the United States and in Canada and yet,
while these species and their habitats are legally
protected in the United States, similar legal
protections largely do not exist on Canadian
provincial lands.

The proposed action as reflected in this
paper is designed to create a sustainable frame-
work for governing trade in forest products
between the United States and Canada. This
should include the reduction of forestry subsidies
in Canada through reallocation of tenure, transi-
tion to market-based pricing mechanisms, and
transition to ecosystem protection-based man-
agement.

Finding a long-term solution to the softwood
lumber dispute makes good economic sense for
Canada and the U.S. It also makes good legal
sense in the United States to find a solution that
is environmentally sound. Under the U.S. Na-
tional Environmental Policy Act (NEPA), federal
agencies such as the Office of the U.S. Trade
Representative, Department of Commerce, and
Department of the Interior must prepare environ-
mental analyses of major actions that signifi-
cantly affect the environment. In addition, ac-
cording to the U.S. Endangered Species Act,
agencies such as the U.S. Fish and Wildlife
Service must ensure that any final action by the
U.S. government to resolve the U.S.-Canada
softwood lumber trade dispute does not jeopar-
dize the conservation of rare and vulnerable
wildlife species. Finally, U.S. trade policies must
evolve to promote, not hinder, the sustainable
development and ecological health of our trading
partners.



1. Introduction to a Citizens’
Forest Trade Alternative

1.1 Background

Canada is the largest forest products ex-
porter in the world. This commerce encompasses
nearly 20 percent of the total global value of all
forest products, including softwood lumber,
chips, paper and paperboard, pulp, and raw
logs.t Canada maintains its export lead by log-
ging old-growth and primary forests, which
account for 90 percent of the harvest or nearly
one million hectares per year.2 Over 90 percent of
these forests are publicly owned or are the
traditional lands of First Nations.?

Much of the public land is allocated to com-
mercial logging tenures, which are near per-
petual arrangements that give timber companies
exclusive volume- or area-based rights to log
public trees.* Thirteen of these companies hold
tenures that are at least the size of Switzerland.®

In British Columbia, the largest provincial
exporter of forest products by volume, old
growth forests are being cut at a rate of approxi-
mately 417,000 acres (190,000 hectares) annually.®

"In the softwood lumber dispute,
Canada is arguing that its competitive
advantage comes from the fact that
Canada has more trees. . . . it comes from
the fact that it gives the forests over to the
companies who pay only a small extrac-
tion fee and no one pays a dime to the
Aboriginal co-owners of the forests—or
even to the people of Canada. [Ordinary
Canadians] should be equally disturbed
by the fraud and cronyism that masquer-
ades as forestry policy in Canada."

Chief Arthur Manuel, Chair of the
Shuswap Nation Tribal Council and
spokesman for the Interior Alliance of
British Columbia

Together with Quebec and Ontario these three
provinces account for nearly three quarters of the
wood volume produced and area logged each
year.’

Clear-cutting is the predominant method of
logging in Canada, comprising 80 percent of the
annual harvested area.® For example, in British
Columbia clear-cutting accounts for over 90
percent of the logging regime.® The figures are
similar for other Canadian provinces such as
Ontario, Quebec, and Alberta.

While economically most efficient for logging
companies, clear-cut logging methods are eco-
logically devastating and result in dramatically
different disturbance patterns than natural
processes such as single tree death, windthrow,
and fire. Industrial logging prescriptions and
road building disrupt hydrologic regimes, result
in direct destruction of aquatic and terrestrial
habitat, upset wildlife migration patterns and
fragment habitat, change microclimates and fire
regimes, compact soils and lead to increased
erosion, encourage invasive species, lead to

[ e

Clearcut of a centuries-old cedar grove in Sims Creek
Valley near Whistler, B.C. Photo by Joe Foy, Western
Canada Wilderness Committee.
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more frequent human
disturbances of sensitive
wildlife areas, and
exacerbate global warm-
ing.®®

In Canada, the
provinces’ determination
of allowable annual cut
(AAC)M™ and volume-
based philosophy remain
the drivers for provincial
forest management.
Although Canadian and
provincial laws contain
the language of
sustainability, actual
practices and policy
implementation are heavily weighted toward
industrial scale logging practices that do not
adequately take ecological needs into consider-
ation (see Table 1). Resistance by the timber
industry to biodiversity planning and other
initiatives designed to protect non-extractive
values has seriously compromised efforts to
implement and enforce improved forest practices
or to manage adaptively. Yet despite continued
high logging levels, British Columbia, for ex-
ample, is experiencing a steady stream of mill
closures and accompanying loss of jobs and
destabilized communities.*?

1.2 Environmentally-Harmful
Forestry Subsidies in Canada

“One of the reasons BC has the highest log-
ging costs in the world is the cost of gaining
access to the remaining old growth forests and
getting the timber out. We are now in the guts
and feathers. We are in the backs of the valleys
and the tops of the mountains. These are more
expensive areas to operate in.” Financial analyst
Reid Carter, The Vancouver Sun, March 12, 1998

The Canadian provincial rules governing
forestry practices provide perverse subsidies to
the major timber companies licensed to log on
public land.®® A subsidy exists where a govern-
ment expenditure or program makes a resource
such as forest products cheaper to produce than
its full economic cost.** Subsidies can include
direct financial contributions from the govern-
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Old-growth log sort yard in a special resource management zone in B.C. Photo by
Jeremy Williams, Western Canada Wilderness Committee.
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ment to a company, but they can also include
indirect financial contributions such as environ-
mental costs that have not been internalized
through the action or inaction of government
policies.’® Without subsidies, timber companies
could not afford to log many of the ancient
forests currently being clear-cut.

Canadian subsidies to the timber industry
fall into three broad categories: economic,
environmental, and control-related.

The first type of subsidy includes financial
handouts to timber companies. Such handouts
are provided both through direct cash and
regulatory waivers given to companies, and by
provincial governments charging far less than
market value for Canadian old growth trees and
other timber harvested. Known as “stumpage
fees,” prices for Canadian timber are well below
prices for similar timber in the American states
just south of the border, even after adjusting for
differences in species, road building, and silvi-
culture obligations. The stumpage system is also
manipulated by companies and governments so
that even these below-market rates often go
unpaid. Finally, a broad array of provincial and
federal programs help Canadian timber compa-
nies financially through marketing and research.
Over the years, the U.S. Department of Com-
merce and various Canadian academic and
government reports have found that the Cana-
dian system significantly subsidizes its timber
industry.



In theory, stumpage fees should be based on
the difference between the market value of a log
and the cost to harvest and transport the log
from the forest to market with some allowance
for profit. If the government does not collect the
full “rent” for its timber resources, it transfers the
rent to the forest industry and thereby provides a
subsidy.'®*In Canada, the government does not
charge the full rent. Economic subsidies include:

O Administratively and arbitrarily set prices:
Canadian provinces set stumpage arbitrarily and
administratively, based on government revenue
objectives, rather than letting the market set the
prices. For example, British Columbia sets timber
prices on 95 percent of the commercial forest,
undervaluing its timber by between C$2.8 billion
and C$3.6 billion per year.Y

O Below-market stumpage rates, as low as 25
cents a cubic meter: Across Canada, stumpage
rates are below market rates—but as Canada
does not have a true market-based system for
comparison, useful sources of comparison are the
United States border states, with appropriate
adjustments made for Canadian conditions. For
example, a U.S./B.C. study found that during the
1999-2000 period, U.S. markets would have paid
a premium over B.C. markets of $75 per cubic
meter for coastal timber and $82 per cubic meter
for interior timber.’® Not only is the minimum
stumpage rate very low, but a high percentage of
the stumpage is valued at that minimum rate.
For example, in British Columbia between 1998
and 2000, 30 percent of all wood harvested from
the province’s interior went at the minimum rate
of $0.25 per cubic meter—the equivalent of $10
per logging truck of timber.?°

0 Stumpage manipulation: By taking advan-
tage of loopholes in the government’s stumpage
system, large companies are able to manipulate
their harvest in order to pay lower rates for top-
quality cedar and fir. For example, in British
Columbia, many companies have been harvest-
ing their low-grade logs first so that all stump-
age rates are set at a lower rate even though
high-grade logs are harvested later.?°

O Failure to enforce: allowing theft and fraud:
Due to inadequate monitoring processes, provin-
cial governments are not adequately preventing
theft and fraud. For example, in B.C. after a 1989
Auditor General’s report warned the province

that inadequate monitoring procedures were
failing to prevent theft and fraud,?! the Ministry
of Forests declined to take measures to increase
monitoring and enforcement.??

The second general type of subsidy granted
to the Canadian timber industry is the environ-
mental free-ride granted by both the federal
government and the provincial governments.?
Despite a reputation to the contrary, Canada has
relatively weak environmental legal controls.

Canada has no federal endangered species
legislation, despite near unanimous support for
endangered species protection by Canadian
citizens, requests by the United States, repeated
promises by Prime Minister Chretien, and the
obligation under the United Nations’ Convention
on Biological Diversity. Although such a law is
making its way through Parliament as of Septem-
ber 2002, this act will fail to require protection of
habitat on 95 percent of Canadian territory. The
Canadian Federal Fisheries Act, particularly
those provisions relating to riparian forest habi-
tat protection, is chronically unenforced even
according to Canada’s own federal Department
of Fisheries and Oceans.

Finally, provincial forestry codes, such as
British Columbia’s Forest Practices Code, are
fundamentally timber-driven, sacrificing ecologi-
cal standards to meet timber harvesting targets
that are themselves higher than what the provin-
cial governments claim is “sustainable.” In
addition to being indicative of harm to the
environment, subsidies from weaker environ-
mental protections also have a very real financial
significance. A logging company’s ability to cut
corners in environmental compliance can add to
that company’s ability to produce more product
at a lower price. Subsidies gained through weak
environmental protections include:

O Relief from compliance with environmental
laws: In British Columbia, timber companies
regularly clear-cut up to the banks of small fish-
bearing streams on public land, in contravention
of the Canadian Federal Fisheries Act.?

O Provincial forestry regulations that favor
harvest goals rather than conservation goals: The
Quebec Forest Act gives wood processing plants

Continued on page 12
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Table 1. Percent by which Allowable Annual Cut is greater than Long-Term
Harvest Level for Timber Supply Areas in Canada

Timber Supply Areas Allowable Annual Long-Term % AAC
Cut (AAC Harvest Level >LTHL
m3 / year (LTHL)m?® / year

Arrow 619,000 422,000 47%
Arrowsmith 400,000 296,000 35%
Boundary 700,000 560,000 25%
Bulkley 895,000 424,000 111%
Cassiar 400,000 867,400 -54%
Cranberry 110,000 87,000 26%
Cranbrook 850,000 633,000 34%
Dawson Creek 1,733,033 480,000 261%
Fort Nelson 1,500,000 1,500,000 0%
Fort St. John 2,015,000 635,000 217%
Fraser 1,270,000 1,180,000 8%
Golden 530,000 309,000 2%
Invermere 591,500 360,000 64%
Kalum 464,000 400,000 16%
Kamloops 2,679,180 1,958,000 37%
Kingcome 1,399,000 902,600 55%
Kispiox 1,092,611 630,000 73%
Kootenay Lake 700,000 490,000 43%
Lakes 1,500,000 1,441,000 4%
Lillooet 643,500 362,600 7%
Mackenzie 2,997,363 2,810,000 7%
Merritt 2,004,250 925,000 117%
Mid Coast 1,000,000 550,000 82%
Morice 1,985,815 1,614,000 23%
Nass 1,150,000 410,000 180%
North Coast 600,000 301,000 99%
Okanagan 2,615,000 2,022,000 29%
100 Mile House 1,362,000 1,202,000 13%
Prince George 9,363,661 9,630,000 -3%
Queen Charlotte 475,000 248,000 92%
Quesnel 2,340,000 1,995,500 17%
Revelstoke 230,000 98,000 135%
Robson Valley 602,377 355,572 69%
Soo 506,000 442,000 14%
Strathcona 1,278,000 1,088,250 17%
Sunshine Coast 1,140,000 986,000 16%
Williams Lake 3,807,000 2,111,000 80%
Total Timber Supply Areas 53,548,290 40,725,922

Source: British Columbia Ministry of Forests, Timber Supply Analysis
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Table 1. (continued) Percent by which Allowable Annual Cut is greater than
Long-Term Harvest Level for Timber Supply Areas in Canada

Tree Farm License
Cariboo Forest Region
Bowron-Cottonwood 549,000 197,000 ha
Mac-Cariboo 122,800 30,100 ha
Kamloops Forest Region
Clearwater 187,000 60,724 ha
Inkaneep 70,000 115,000 m?® -39%
Jamieson Creek 125,600 31,665 ha
Okanagan 380,000 290,000 m?® 31%
Sicamous 22,500 7,270 ha
Nelson Forest Region
Arrow Lakes 680,000
Boundary 145,000 128,000 m?® 13%
Goldstream 100,000 24,659 ha
Little Slocan 80,000 73,238 m? 9%
Selkirk 100,000 20,979 ha
Spillimacheen 164,000 No record
Prince George Forest Region
Chetwynd 514,000 540,800 m? -5%
Naver 204,700 345,000 m?® -41%
Sinclair 350,000 373,360 m? -6%
Tanizul 120,000 73,731 m3 63%
Prince Rupert Forest Region
Kitimat 400,000 448,000 m3 -11%
Pt. Edward 720,000 470,844 m3 53%
Vancouver Forest Region
Alberni 1,890,000 1,571,000 m? 20%
Cordero-Knight 220,000 185,100 m? 19%
Duncan Bay 865,000 1,233,310 m® -30%
Fraser-Homathka-Kingcome 44,460 30,500 m?® 46%
Haida 3,740,000 3,236,000 m3 16%
Maquinna 75,750 No record
Mission 45,000 48,000 m?® -6%
Moresby (cancelled in 11/98) 0 182,095 m?
Naka 692,000 181,000 m?® 282%
Nimpkish 1,068,000 1,172,100 m?® -9%
Quatsino 1,490,000 967,780 m? 54%
Squamish 250,500 125,000 m?® 100%
Tahsis 978,000 833,000 m?® 17%
Toba 170,950 23,672 ha
West Coast 535,000 535,000 m® 0%
Total Tree Farm License 17,099,260
Total TSA and TFL 70,647,550
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Continued from page 9

near-perpetual cutting rights over most of
Quebec’s public forests, without consideration of
environmental or social impacts. In British
Columbia, the Ministry of Forests has placed
arbitrary timber supply impact caps on the
implementation of biodiversity protections.

O Relief from consideration of important
habitat areas in developing forest management
plans: The B.C. Ministry of Forests has ordered
companies not to include forest ecosystem
networks and other forms of habitat protections
in their planning. In one example, the Ministry
ordered exclusion of the wildlife summer and
winter ranges from the forest company Interfor’s
Klinaklini Forest Development Plan, despite the
recommendations of the B.C. Ministry of Environ-
ment, Lands, and Parks to the contrary.?

O The failure of Canada to pass strong envi-
ronmental laws: For example, Canada does not
yet have a law to protect endangered species.
Even if the currently proposed law passes, it will
fail to require meaningful protection for species
habitat.?

O Pass backs through weakening environ-
mental obligations: Such pass backs to compa-
nies are already being proposed in at least
British Columbia and Ontario. British Columbia is
currently in the process of revising its Forest
Practices Code in such a way as to reduce envi-
ronmental protections.? The Ontario Ministry of
Environment is proposing to remove from for-
estry practices many binding requirements for
environmental monitoring and policy develop-
ment. %

The third category of subsidies relates to
the issue of who controls Canada’s public for-
ests. Most long-term licenses for timber harvest-
ing were given out decades ago and are tightly
controlled by a small group of major timber
companies. Because the provincial governments
consistently undervalue the stumpage rate,
tenures have acquired a market value related to
the ongoing stumpage subsidy. Furthermore, in
British Columbia for example, the government
has allowed corporate interests to shut down
mills, in violation of obligations in tenure agree-
ments, yet retain secure supplies of timber, thus
providing further corporate benefits. In addition,
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the tight control exercised by the major timber
companies gives them tremendous political
capacity to extract other forms of subsidies from
government.

From another perspective, First Nations
traditional territories include virtually all of
B.C.’s commercial forests. Although Aboriginal
Title is a constitutionally protected right, logging
activities—which would amount to infringe-
ments of Aboriginal Title—routinely occur in
British Columbia without consent of, or meaning-
ful consultation with affected First Nations.
Failure to provide compensation to First Nations
in this context amounts to a subsidy.

Thus, decisions about use of public land are
made behind closed doors with little or no
citizen or First Nations input. There is also no
meaningful accommodation of public input to
logging plans on Canadian public lands. There is
no legal resource for Canadian citizens to chal-
lenge environmentally or socially harmful Cana-
dian timber sales or forest practices. Timber
companies benefit when theirs are the only
interests taken into account in government forest
management decisions. Control of public forests
by forest companies enables and underpins the
economic and environmental subsidies.

1.3 History of the Softwood Lumber
Trade Dispute

The softwood lumber trade dispute between
Canada and the United States extends back over
the last 20 years. At the heart of the dispute is
the U.S. claim that Canada subsidizes it logging
industry and the Canadian claim that its logging
does not. Trade law allows the United States, as
the importing country, to impose a duty to offset
subsidies on imported goods—such as the
Canadian softwood lumber in this case.

In 1982, the United States timber industry
filed a countervailing duty complaint with the
U.S. Commerce Department.?® At that time, the
Commerce Department did not believe that the
low stumpage rates technically constituted a
subsidy under U.S. law. However, subsequent
decisions by the U.S. Court of International Trade
resulted in a reevaluation and subsequent
change in the procedures used by the Depart-
ment of Commerce. 3 In 1986, the U.S. timber



Clearcuts delineate the Washington-B.C. border. Photo by Mitch Friedman.

industry filed another countervailing duty
complaint with the Commerce Department, and
a 15 percent duty on Canadian softwood lum-
ber imports was put in place.

In an effort to avoid the consequences of a
duty on softwood lumber, Canada and the
United States came to a negotiated solution. The
resulting Memorandum of Understanding (MOU)
encouraged higher stumpage rates in the prov-
inces and a tax of 15 percent that the Canadian
government would place on all softwood prod-
ucts not subject to higher stumpage rates.

Ideally, the MOU would have halted the
softwood dispute, but in 1991 when Canada
suddenly stopped the 15 percent tax that re-
mained on Alberta and Ontario lumber (and
lower tax on Quebec lumber), the United States
imposed a temporary duty and filed a third
countervailing duty case. Once again, the U.S.
Commerce Department found that stumpage
practices were creating subsidies for the Cana-
dian timber industry. Canada responded by
challenging the Department of Commerce’s
subsidy finding under the Free Trade Agreement,
which was in place between the two countries
at the time. Initially, the dispute settlement
panels sent aspects of the United States’ deci-
sion back to the agencies to reconsider, which
resulted in the revision, but essential upholding
of the original decisions in favor of duties.®
Subsequently, a bilateral panel dismissed the
subsidy case on a 3-2 national line vote.

When it looked as though another round of

softwood lumber cases would start
again in the mid-1990s, Canada and
the United States reached the Soft-
wood Lumber Trade Agreement.3?
Under the agreement, the four main
lumber exporting provinces (British
Columbia, Alberta, Ontario, and
Quebec) were allowed to export
annually up to 14.7 billion board feet
into the United States duty-free,
above which a sliding scale of taxes
was applied. This Softwood Lumber
Agreement expired on April 1, 2001.

After expiration of the Agree-
ment, both countries embarked upon
a dual strategy of litigation and
negotiation. Discussions were most
intense during late 2001 and early 2002, but as of
mid-2002 had not even achieved a framework for
negotiations. Meanwhile, in April 2001, the U.S.
lumber industry, through the Coalition for Fair
Lumber Imports, brought a countervailing duty
and anti-dumping case with the Department of
Commerce. In response to the preliminary deter-
mination reached in this case, Canada requested
a World Trade Organization (WTQO) Panel to
challenge the preliminary determination. In the
meantime, the Department of Commerce reached
a final determination in the case: that Canada
subsidized its timber industry and dumped
lumber products. Coupled with the finding of the
U.S. International Trade Commission of injury
due to these subsidies, the Department of Com-
merce levied duties of 27.2 percent on Canadian
softwood lumber entering the United States.
These duties commenced in late spring 2002.

In August 2002, the WTO Panel reached a
mixed decision on the preliminary determina-
tion of countervailing duties, finding that the
Department of Commerce was justified in
levying duties against below-market stumpage
rates in Canada, but incorrect in its method of
calculating the amount of the duty. In addition,
Canada requested that a WTO panel be estab-
lished to decide its challenge to the U.S. De-
partment of Commerce’s final determination in
the countervailing duty case. This panel is
likely to be established in the fall of 2002 and a
determination can be expected in mid-2003.
Canada has also challenged the U.S. counter-
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vailing duty determination under the North
American Free Trade Agreement (NAFTA)
Chapter 19. That case is likely to be heard
during late 2002 and decided in early 2003.

1.4 Environmental Organization
Involvement

For many years, conservationists in Canada
and the United States have raised inequity
concerns with the Canadian forestry system
that go well beyond markets and pricing.
Conservationists have not only documented the
environmental impacts of Canadian forestry
subsidies, but have also identified weak envi-
ronmental protections as a type of harmful
subsidy. Specifically, many Canadian provinces
do not have meaningful, mandatory endan-
gered species legal protections. Throughout
Canada, citizens have minimal input regarding
provincial forest management and the Cana-
dian federal and provincial governments have
not enforced laws that protect fish and wildlife
habitat and water quality.*® Moreover, despite
treaty agreements and outstanding land issues,
First Nations have largely been left outside the
processes for the formulation of resource poli-
cies and development activities.®

Environmental organizations have followed
the dual strategy of the governments and have
engaged both in negotiations and litigation.
Negotiations for a bilateral agreement that
would eliminate Canadian forestry subsidies is
the first goal and thus, Natural Resources
Defense Council (NRDC), Defenders of Wildlife,
and Northwest Ecosystem Alliance (NWEA), in
submissions made to the U.S. government,
have emphasized the environmental impacts of
continued Canadian forestry subsidies and
pushed for negotiations that would provide a
long-term solution to the softwood lumber
dispute by eliminating subsidies.

For example, in April 2000, NRDC filed a
submission with the USTR concerning soft-
wood lumber practices in Canada, document-
ing the environmental impacts of the Canadian
subsidies and the softwood lumber trade.®®
This was followed by a series of letters and
proposed solutions to the softwood lumber
trade dispute.

Environmental and indigenous organiza-
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tions on both sides of the border continue to
combat environmentally damaging forestry
subsidies in Canada. Indeed, on February 13,
2002, a coalition of more than 90 non-govern-
mental organizations in both Canada and the
United States issued a public statement calling
for a solution to the North American softwood
lumber dispute, a solution that ensures the
implementation and enforcement of Canadian
environmental standards, a significant reduction
in the level of control over the Canadian forest
exercised by large lumber-producing corpora-
tions, market pricing for Canadian timber, the
maintenance of Canadian log export restrictions,
and recognition of aboriginal title to Canadian
forests.%®

In addition, the interested environmental
organizations have used every possible legal
avenue to raise the environmental dangers of
continued subsidization of the Canadian forestry
industry. For example, in 2000, NRDC and
NWEA joined with Canadian environmental
organizations in bringing a citizen complaint
before the Commission on Environmental Coop-
eration of North America, claiming that Canada
was not enforcing its federal Fisheries Act by
allowing logging to the banks of small fish-
bearing streams in British Columbia.*

Throughout 2001 and 2002, U.S. environmen-
tal organizations have been active participants
throughout the countervailing duty cases con-
cerning softwood lumber trade—making sub-
missions throughout the process to the Depart-
ment of Commerce, the U.S International Trade
Commission, and the WTO,* even being granted
standing as consumer organizations by the
Department of Commerce.* Further, in April
2002, U.S. and Canadian environmental organi-
zations petitioned the Commission for Environ-
mental Cooperation of North America to investi-
gate and report on the environmental implica-
tions of U.S.—Canada softwood lumber trade
under Article 13 of the North American Agree-
ment on Environmental Cooperation.*® Environ-
mental organizations on both sides of the border
continue to raise issues to the Bush Administra-
tion of compliance with U.S. federal statutes
such as the U.S. Endangered Species Act and
the National Environmental Policy Act in negoti-
ating any new softwood lumber trade agreement.



2. Impacts and Consequences of
Subsidized Logging in Canada

“Our natural landscapes are shifting from
serving primarily as warehouses of commer-
cially extractable resources to being the sources
of a variety of valuable environmental services.”*

For a true market-based forestry system to
exist in Canada, the economic impacts and costs
of logging and of the more egregious Canadian
forestry subsidies must be taken into account.
The Canadian management of public forestlands
was designed in order to ensure a flow of logs to
Canadian lumber mills. This archaic system has,
however, created distortions in the Canadian
wood market that have led to structural ineffi-
ciencies in the Canadian wood products indus-
try. This initial distortion has affected not only
Canadian trade practices, but also other eco-

Large clearcuts and valley-floor logging, typical
B.C. forest practices. Photo by lan McAllister.

nomic and ecological values dependent upon
Canada’s historically abundant forests.

Not only are there economic impacts of
“business as usual,” there are also many
environmental impacts on endangered forests,
forest habitat, and threatened and endangered
species, as well as loss of potential environ-
mental services that accompany healthy for-
ests. Therefore, although reforming subsidies
means reforming pricing and tenure under the
forestry system, it also means strengthening
environmental law implementation and en-
forcement, and strengthening environmental
protections. Only with a reform package that
includes environmental protections will the
impacts of subsidized forestry outlined in this
section become preventable.

2.1 The Market Is Distorted Towards
Primary Products

The oversupply of cheap logs, concentra-
tion in control of processing facilities by a
handful of major companies, and vertical
integration within these companies have
created an artificial concentration in primary
production at the expense of the development
of a significant secondary manufacturing and
value-added sector. lllustrative of this imbal-
ance, British Columbia holds 35 percent of a
$16 billion primary North American lumber
market.*’ In contrast, the province controls
only a 1 percent share of the US$200 billion
North American value-added wood market.**In
the Canadian export market for softwood
products, minimally processed products (lum-
ber, pulp, and paper) accounted for 85 percent
of all exports.*

This distortion towards primary products has
had an adverse effect upon the labor market in
both Canada and the United States. Primary
processing is relatively capital intensive and has
become increasingly so in recent years. Em-
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ployment in the timber industry has been
dropping during a period in which production
has been on the rise. In British Columbia,
timber industry jobs fell by one third in the
decade of the 1980s while the volume of wood
cut increased by 16 percent.*

Timber industry employment in the Pacific
Northwest as a whole has declined since 1980,
while logging has risen. In contrast, the sec-
ondary and value-added sector is labor inten-
sive, employing more workers per unit value of
production. The objection is often raised that
wages in the value-added sector are lower, but
it must be noted that wages in the industry as a
whole have been in a downward trend, largely
due to the replacement of workers by capital in
the primary sectors. For example, in Oregon,
the real annual wage associated with lumber
and wood products has fallen from $36,000 in
1978 to $28,000 in 1995.4¢

However, until aspects of the existing
system that leave value-added manufacturers
without access to wood supply (e.g., absence of
log markets and concentration in control over
tenure and processing) are changed, funda-
mental obstacles to “moving up the value
chain” will persist.

o b I R

Western Canada Wilderness Committee.
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Much of the Siwash Creek Matrix Activity Centre has been clearcut. It was once
prime northern spotted owl habitat in B.C. Photo by Gwen Barlee, July 2001,

2.2 Lower Stumpage Leads to
Over-Harvesting

In examining the environmental impacts of
forestry subsidies, it is clear that one major
impact is over-harvesting: but for the subsidies,
timber companies would not be able to harvest
as much and would not have access to the more
remote and ecologically sensitive forests. With-
out mechanisms to combat forestry subsidies,
the timber market is warped, and ecological as
well as economic damage results. As the U.S.
Department of Commerce has stated:

As the price of stumpage drops, more
and more stands become economically
accessible, which allows the supply of
stumpage to increase. The intensive
margin concept applies to trees within a
stand that is currently economically
accessible. It recognizes that, within
each stand, there are certain categories
of trees that cannot be profitably har-
vested at a given stumpage price. If
stumpage prices are lowered, the inten-
sive margin is expanded so that the
formerly unutilizable trees within a
particular stand can be profitably har-
vested, thereby increasing the supply of
timber.*’

The Commerce
Department later added,
“As [stumpage charges]
increase, less of the
forest can be profitably
harvested and similarly,
as they decrease,
correspondingly more of
the forest can be
harvested.”*® In other
words, “lowering
stumpage fees will
increase harvest
levels.”

As the rest of this
section on impacts shows,
this leads to several types
of economic losses. If
public land timber is sold
for less than its value on




the market, Canadian citizens
lose. In addition, over-har-
vesting means the loss of
other valuable forest uses and
services.

2.3 Competing Forest
Uses Are Shut Out

Clear-cutting of forests,
such as occurs in Canada on
such a massive scale, elimi-
nates the opportunity to
harvest other products from
the land. An ecosystem-based
planning approach that
accounts for the needs of the
non-timber forest products
industry would increase
commercial opportunities for
non-timber products, as well
as add to consumption ameni-
ties, directly increasing quality of life in the
region. Sizable markets for non-timber forest
products already exist and their further poten-
tial is only recently being explored.

This industry also presents a niche market
for labor that is difficult to replace. Sectors
involved with the harvesting of vegetation such
as floral greens, mushrooms, and Christmas
ornamentals employed an estimated 28,000-
30,000 people in 1992.% Social considerations
are important in this market as much of the
labor force is rural and low-income. Preserva-
tion of the opportunity to harvest these prod-
ucts likely reduces need for public assistance to
these workers.

2.4 Salmon and Other Fish Habitat Is
Harmed

The impacts of logging on fish habitat has
been well-documented, both in the United
States and Canada. These negative impacts
harm both the environment and the fishing
industry. For example, one Pacific Northwest
study found that the numbers of migrant coho
salmon fry that left a headwater stream de-
clined to less than half its pre-logging value
after clear-cutting, while the number of cut-
throat trout declined to one-third of its pre-

Year 2000 “World Class Forestry Practices” by West Fraser Timber Co., Pooley
Island, Great Bear Rainforest. Photo by lan McAllister, www.raincoast.org

'y

logging value.®' It has been estimated that
clear-cut logging reduced the adult returns of
chum salmon by 25 percent and returns of
coho salmon by 6 percent, and produced
greater yearly variation in returns.®? It must be
kept in mind that these reductions resulted
from only a portion of the stream being clear-cut.

The value of Pacific salmon is difficult to
estimate, but several studies have produced
estimates of the potential of these fish as eco-
nomic resources. The value to commercial
fisheries of anadromous species in the Colum-
bia River system can range from $5-$70 per
fish.5® The value of Pacific salmon to recreation
industries is much higher. One study sug-
gested that a conservative estimate would
place the average recreational value of a fish at
about three times the ex-vessel commercial
price.>* A report in 1999 concluded that the
value of adding a salmon to the recreational
fishery was more than $200, including $110 of
consumer surplus.*®

In addition, Pacific salmon provide food for
other species such as orcas that provide more
revenue to the tourism industries of the region.
Whale watching in the San Juan Islands has
become a $10 million industry in recent years.
The Whale Museum estimates that annually
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Salmon in stream to spawn. Photo by lan McAllister, www.raincoast.org.

more than 500,000 people pay passage on
commercial whale-watching boats in the
transboundary waters of Washington and
British Columbia. Another 3,000 to 8,000 tour-
ists watch whales each year from private
boats.*®

The benefits are higher when one considers
the effect enhanced fisheries have on the ability
of B.C. to attract foreign visitors. A recent
willingness-to-pay study estimated that, while
the overall average amount anglers were
willing to pay to fish in B.C. was $17.37 per
angler per day, the average for foreign visitors
was significantly higher at $25.77 per day. The
average spending by foreign non-residents on
fishing trips in 1995 was $875, while the aver-
age spending by residents was $533.%7

2.5 Recreational Value Is Lost

The benefits of preserving forestland for
recreation are substantial. One study estimates
that in some areas of the Pacific Northwest, the
value of timber represented only 11 percent of
the total value of goods and services derived
from unroaded areas, with various forms of
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recreation composing
the other 89 percent.*®
This same study pre-
dicts that timber’s share
will drop to 5 percent in
the next 50 years. Stud-
ies from the U.S. Pacific
Northwest have found
the value of recreation
on federal lands to be
between $23 and $76
per acre per year.>®

The number of trees
on these acres has been
shown to directly influ-
ence the value associ-
ated with recreation on
the land. A study in
Colorado, for example,
showed that reducing
the density of trees from
200 to 50 trees per acre
substantially reduced
the benefits of camping,
picnicking, backpacking, hiking, and fishing.®

Another study determined that a reduction
of 15 percent in tree density reduced annual
benefits by $98 to $324 per visitor.5* Clear-
cutting would reduce these benefits much
further, and likely eliminate most, whereas an
approach to forest management that fully
incorporates these values will maximize the
returns from each acre of forestland.

2.6 Impacts on Endangered Forests and
High Conservation Value Ecosystems

Intrinsic forest values will also be increased
through the preservation of ecosystems and
species of high conservation value. It is difficult
to estimate these values in dollar terms; how-
ever, one study calculated the existence value of
the northern spotted owl as $8.3 billion per year
among all U.S. households.5? Another study by
the Army Corps of Engineers calculated that
restoring Snake River salmon was worth about
$1 billion to Americans.®® A survey of residents of
the Pacific Northwest indicated that house-
holds would pay between $102 and $330
million per year for the recovery of salmon
populations.® Another study reported that



residents of Washington and Oregon are willing
to pay $30 to $97 per household to finance
recovery efforts.

Although contingent valuation studies must
always be used cautiously, these results sug-
gest that there is great value in the preserva-
tion of these species to Americans, which in
many cases cannot be achieved without atten-
tion paid to Canadian forestry practices and
endangered species measures.

Trade policy can be a powerful tool for
ensuring that transborder species are
receiving the same treatment on both
sides of the border.

2.7 Loss of Investment in Species
Protection

Of the top ten species ranked by amount of
expenditure on protection in 1994, half were
species of the Pacific Northwest, for a total
spending on just five species of over $80 mil-
lion.%® In addition, the United States already
spends more than $500 million per year on
salmon recovery programs in the Pacific North-
west. Additional salmon listings under the U.S.
Endangered Species Act that seem likely to
occur could raise this to more than $1 billion
per year.t” This does not include base-level
state, tribal, and federal fisheries management
expenditures. This money is being spent on
recovery programs while at the same time,
current subsidies and trade practices are
allowing these species to be decimated just
over the border.

Trade policy can be a powerful tool for
ensuring that transborder species are receiving
the same treatment on both sides of the border.
The grizzly bear, for example, is a species the
U.S. government spends millions of dollars
every year to protect and conserve. In Canada,
where populations of grizzly bear are linked to
the U.S. populations, habitat degradation

through poor forest management is wiping out
the American investment in this great creature.

2.8 Climate Change Impacts

There is also a role to be played by forests
as a means of mitigating climate change—
vegetation as it grows removes carbon from the
atmosphere and sequesters it in the wood,
leaves, and other tissue of plants. Forests
especially provide a significant carbon sink for
absorption of CO2 emissions, and perhaps more
critically, old-growth forests are important
carbon reservoirs. Decreasing the loss of car-
bon from forest and soil reservoirs by protect-
ing old-growth forests is valuable from a cli-
mate change perspective.

Effects from CO2 increases build over
periods of time and are difficult to isolate. By
absorbing the emissions forests mitigate the
environmental damage of rising CO2 and may
save costs elsewhere if measures need to be
taken to reduce CO2 concentrations. This also
benefits human health in ways that are difficult
to measure or value. The climate change impli-
cations of the U.S.-Canada timber trade are
heightened by the inclusion of the Canadian
boreal forest in the Softwood Lumber Agree-
ment debate; the boreal forest has been identi-
fied by many scientists as a potentially very
important global carbon sink.%®

2.9 Impacts from Increased Sediment
and Runoff

The increase in sedimentation and runoff
from logging not only harms fish habitat. Sedi-
ment creates problems for users of the water
downstream who must find ways to remove it.
Estimates of off-site sediment related costs can
be $250 per acre logged.®® Road building associ-
ated with logging also increases runoff, increas-
ing flood damage possibilities. In a study of the
Oregon Cascades, researchers found that clear-
cutting can increase peak discharges by 50 to
100 percent.” This can result in costs incurred
by downstream businesses and residents, all
avoidable by taking these factors into consider-
ation in planning decisions.
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3. Transboundary Species Case Studies

“[T]he government is propping up the AAC
[annual allowable cut] through specious rationale
and in the process destroying non-timber values
of inestimable value. No adjustments whatsoever
were made to the AAC for Forest Practices
Code considerations including riparian manage-
ment and biodiversity. No adjustments to the
AAC were made for at-risk wildlife including
grizzly bear, wolverine, wolf, bull trout or north-
ern goshawk.” Unidentified (for reasons of retri-
butions) professional forester in Tree Farm Li-
cense 38 from Squamish, B.C., as documented by
columnist Stephen Hume, The Vancouver Sun,
March 15, 1999

Canadian and American citizens share an
extensive border with hundreds of watersheds
that provide habitat for a rich array of flora and
fauna, many of which are threatened or endan-
gered by logging and road building. British
Columbia provides the ecological heart for
many of these species, including grizzly bears
and bull trout. The border marks the northern-
most range for rapidly dwindling species like
the northern spotted owl and the southern-
most populations of mountain caribou and
grizzlies. The conservation future of many rare
species rests upon the ability of both countries
to conserve habitat without regard to the
political border and cognizant of the ecological
connections so necessary for their perpetuation.

Eighty percent of Canada’s listed species
share range and habitat with the U.S., yet under
Canada’s proposed Species At Risk Act, the
habitat on which these species depend will be
protected only if they are aquatic species or
when they migrate onto federal Canadian
lands.”™ This amounts to protection on less than
5 percent of Canada’s landmass. Thus, wide-
ranging species like mountain caribou, grizzly
bears, and Canada lynx are protected by federal
law in the U.S., but have no equivalent or ad-
equate legal protection in Canada. It remains to
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be seen whether aquatic species such as bull
trout will be adequately protected under the
Species At Risk Act when it becomes law.

This section describes just four of the many
species that depend on habitat both in the
United States and Canada—mountain caribou,
bull trout, grizzly bear, and northern spotted owl.
Others not covered in this section include Pacific
salmon, marbled murrelet, and many migratory
bird species.

Mountain caribou. Photo by J. D. Taylor.

3.1 Mountain Caribou (Rangifer
tarandus caribou)

“Mountain caribou are our spotted
owls. Because they use the kind of forest
that is most valuable commercially, their
requirements are directly at odds with the
annual timber harvests allowed.”

Bruce McLellan, B.C. Ministry of Forests,
Revelstoke, B.C.™

Status: The world’s entire population of the
mountain ecotype of woodland caribou (aka
mountain caribou) now numbers roughly 2,000
animals, contained within thirteen populations



in British Columbia’s Interior mountains.”? The
degree of connectivity between sub-population
varies, but some herds appear to be isolated
with small declining populations,” including the
southern Selkirk herd in northeast Washington,
northern Idaho, and southeast British Columbia
(34 animals).”™ The southern Selkirks is the only
herd of mountain caribou in the United States,
and is ranked by the US Fish and Wildlife Service
as the most endangered mammal in the United
States.

Mountain caribou were listed as endangered
under the U.S. Endangered Species Act in 1984.
In B.C. there are four meta-populations of cari-
bou: southern mountain/arboreal; southern
mountain terrestrial; northern mountain/terres-
trial; boreal. These meta-populations consist of
13, 11, 17 and 1 sub-populations, respectively.
The southern meta-population in B.C. is Red
Listed by the B.C. Conservation Data Centre.”

Ecology: Mountain caribou are heavily
dependent on mature and old-growth, lichen
bearing forests particularly during winter when
they rely heavily on tree growing (arboreal)
lichen. This dependence is so great they are
called obligate lichen feeders,” the production of
which only occurs in sufficient enough mass in
forests of 120 years in age.™

Threats: Logging-related activities have
considerable negative impacts on mountain
caribou herds: directly by reducing food sources
by the clearcutting of old-growth trees and
indirectly through the fragmentation of habitat
with roads and other infrastructure, which alters
migration patterns and exposes caribou to
increased human and nonhuman predation.

Government and independent biologists
wrote, “young and rapidly growing forests,
favored by forest managers, were unusable by
caribou.”™ In B.C.’s Kootenay Timber Supply
Area (TSA) home to the southern Selkirk and two
other caribou herds, forest management is
almost exclusively by clear-cut methods (roughly
95 percent).

Local populations in the Southern Mountain
caribou population of British Columbia are
generally small, increasingly isolated, and
subject to multiple developments (Table 2). The

range has shrunk by up to 40 percent and close
to half of the local populations are decreasing
in number. None are increasing. Local popula-
tions at the southern limit of the distribution
(Selkirk, South Purcells, and Banff) and other
small, isolated populations (Barkerville, George
Mountain, and Telkwa) are likely to disappear.
The outlook for habitat quantity and quality and
predator management is not favorable.®

A number of political conditions preclude
the application of conservation science to

Table 2: Snapshot of four Southern
Mountain caribou populations

Individuals
175, from 372 in 1994
96, from 211 in 1996

Location
Revelstoke
Central Selkirks

South Selkirks 34 caribou, 9 of which
were calves
19, from over 100 in

early 1990s

South Purcells

Source: B.C. Ministry of Environment, Lands
and Parks, Wildlife Branch, 2000

caribou management, not the least of which is
that no more than 10 percent of existing old
growth will be protected under current man-
agement regimes regardless of ecological
consequences. The intent is to protect short-
term timber supply, but the “ecological conse-
quence of this one rule for old growth associ-
ated wildlife species, including caribou, are
and will be severe.”® The ecological require-
ments of mountain caribou “cannot be met
under existing or projected forest cutting levels
in B.C.”#2

Outlook: The South Purcells’ population is
in dire straits and is unlikely to persist because
of habitat changes and increased numbers of
predators brought about by increased access to
caribou habitat and altered predator prey
relationships.t Caribou populations in the South-
ern Mountains are declining at an annual rate
of 2.5 percent and are projected to decline 39

Winter 2002—A Citizens’ Forest Trade Alternative 23



percent in the next 20 years. Distributions are
also shrinking. Of great concern are future
declines in habitat quantity and quality, in-
creased isolation of small local populations in
small geographic areas, and increased predation.
Caribou are unlikely to persist in areas undergo-
ing extensive and intensive development unless
predation and hunting are almost eliminated,
and unless special provisions are put in place to
maintain adequate security habitat and food
supplies in large blocks of forest of medium and
old ages.?

Bull trout from Trout: An illustrated
history, Prosek 1996

3.2 Bull Trout (Salvelinus confluentus)

Status: Historically, bull trout were widely
distributed in the Pacific Northwest. However,
bull trout are extremely sensitive to and intoler-
ant of significant habitat change, and their
current range is greatly reduced from their
historic range. Although bull trout appear to be
widespread across southeast British Columbia
and populations are thought to be healthier
than they are in Columbia River watersheds in
the United States, commercial timber extraction
poses a serious threat to bull trout survival in
British Columbia.

Paleoecological evidence indicates that the
bull trout species’ evolutionary origin was the
uppermost reaches of the Columbia Basin in
British Columbia, Montana, and Idaho. Today
southern British Columbia and western Alberta
represent the species’ center of global distribu-
tion, but there is little hard data for present
status and trends of populations in those prov-
inces. Bull trout are listed as threatened under
the U.S. Endangered Species Act, and are “blue
listed” and considered to be a species requiring
special management under the B.C. Forest
Practices Code.
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Ecology: Four general life-history patterns
have been documented in bull trout, primarily
a fish of interior (noncoastal) watersheds west
of the continental divide and east of the Cas-
cade-Coast Mountains. All ecotypes breed in
headwater tributaries: resident, fluvial,
adfluvial, and anadromous. Adfluvial, fluvial,
and anadromous bull trout migrate from natal
streams to large lakes, large mainstem reaches,
and to the ocean, respectively, to mature.
Important habitat elements include water
temperature, channel and stream-flow stability,
streambed composition, instream cover,
aquatic productivity, and migration corridors.

Threats: Bull trout have extremely narrow
habitat requirements compared to other salmo-
nids. Consequently the species is especially
vulnerable to watershed disturbances. An
exceptionally long period (ca. 4 months) is
required before the fry fully develop from eggs
and emerge from gravel beds on the stream
bottom, making the species extremely vulner-
able to abnormal changes in stream flow, tem-
perature increases, and riparian habitats.

B.C.’s Forest Practices Code riparian
protection standards are insufficient for the
conservation of salmonids and do not
protect smaller headwater streams.

One of the most significant threats to the
long-term survival of wild bull trout popula-
tions in British Columbia watersheds is large-
scale timber extraction. British Columbia’s
Forest Practices Code riparian protection
standards are insufficient for the conservation
of salmonids and do not protect smaller head-
water streams (see lllustrations 1 and
2).85 These fishless headwater streams are
crucial conduits of food for fishes and other
downstream aquatic fauna.

Woody debris and sediment loading in headwa-
ter habitats greatly influence invertebrate communi-
ties and have potential implications for salmonids
downstream. (Wipfli, M. 2001. Science Findings,
Issue 32. Food for Thought: Managing the Invisible
Components of Streams. USFS Pacific Northwest
Research Station, Portland, OR)



Moreover, the federal government has been  of the fish-bearing streams, and, in already
reluctant to enforce the Canadian federal Fisher-  cutover areas, patches of trees retained to
ies Act, which is supposed to provide protection  protect wildife and streams are blowing down.

for aquatic resources.® There is a significant This is in a rainforest that was the subject of an
dearth of information regarding the status and historic consensus agreement to protect critical
trends of bull trout populations and habitat areas in the region.®” Perhaps most insidious,
conditions, yet new provincial budgetary there is no mandate within the B.C. Forest

constraints make new research problematic. A Practices Code to consider the cumulative
recent analysis of 200 logging permits in British  impacts of logging-related activities in water-
Columbia’s Great Bear Rainforest reveals that sheds.

logging is planned along the banks of 85 percent

Illustration 1. A comparison of Mandatory Buffers Between the Forest Practices Code
and Department of Fisheries and Oceans Canada (DFO) Interim Standards

Stream CODE DFO
Stream Width Fish/ Riparian Reserve Riparian Reserve
Class (meters) No Fish Zone (meters) Zone (meters)
S1 100 fish 0 0
S1 =20 fish 50 50
S2 >5 <20 fish 30 30
S3 15<5 fish 20 20
S4 <15 fish 0 30
S5 >3 no fish 0 *30
S6 3 no fish 0 *20

*Direct tributaries to fish-bearing streams only

Illustration 2. A Jurisdictional Comparison of Riparian Buffer Zones for Small
Fish-Bearing Streams

B.C.
urban
Washington streams
1;ederal Washington
orests Alaska’s private
Tongass and Alaska forests
state forests private B.C._
forests public
and
private
lands

91 30.5

Buffer width from stream bank (in meters) Small Fish-Bearing
Stream (<1.5m)

Source for illustrations: Failure to Enforce: How Canada Allows BC Logging Companies to Destroy
Salmon Habitat, Natural Resources Defense Council, April 2001
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Grizzly bear. Photo by lan McAllister,
www.raincoast.org.

3.3 Grizzly Bear (Ursus arctos)

“The BC government has failed to imple-
ment many recommendations from its own
Grizzly Bear Scientific Advisory Panel. These
grizzly experts recently gave the Minister of
Environment a report card with failing grades
on nearly every aspect, including the dismal
failure to protect habitats. The government’s
inaction leaves our grizzly bears in crisis.”

Wayne McCrory, former member of the B.C.
Grizzly Bear Scientific Advisory Panel

Status: The grizzly bear’s historic geo-
graphic range covered much of the Great
Plains east to near the Mississippi River, west
to California, and from central Mexico north
through much of Alaska and Canada. Today the
grizzly is found in only about 2 percent of is
original range in the lower 48 states.® Esti-
mates suggest there are now approximately
1,000 grizzlies in the lower 48 states, and the
International Grizzly Bear Committee has
established grizzly bear recovery zones in
western North America (see lllustration 3).
Whereas the Northern Continental Divide
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Recovery Zone and adjacent regions in B.C.
support comparatively high grizzly population
densities, the density and abundance of griz-
zlies in the international Cabinet/Yaak, Selkirk,
North Cascades, and Kettle/Granby popula-
tions is extremely low.

The Committee on the Status of Endangered
Wildlife in Canada (COSEWIC) has designated
grizzlies as “vulnerable” throughout their re-
maining range. While the government estimates
there may be as many as 13,000 grizzlies left in
British Columbia, the center of grizzly range in
North America, conservationists and indepen-
dent scientists say it could be as few as 4,000.
Grizzly bears receive little legal protection in
Canada except through hunting regulations.

Ecology: Grizzlies are considered habitat
generalists. They show a wide range of life-
history strategies to meet their nutritional,
security, thermal, reproductive, and “space”
requirements across a diversity of regional
landscapes. Home ranges vary depending on
food quality, quantity and distribution, and the
length of the denning period. Reproductive rate
of grizzlies is among the lowest recorded among
North American land mammals. Grizzlies are
very sensitive to habitat disturbance both be-
cause of direct loss of habitat and human
caused mortality due to increased access to,
and fragmentation of habitat.

Threats: British Columbia has proposed a
Grizzly Bear Conservation Strategy that has
been widely criticized by independent scientists

llustration 3. Grizzly bear recovery zones
established by the International Grizzly Bear
Committee

ALBEATA

Source: U.S. Fish and Wildlife Service



and conservationists.® Despite its stated goal
“to help reverse the loss of grizzly bears in B.C.,”
and the identification of key elements for grizzly
conservation, the plan largely ignores its own
findings, particularly those that have serious
impacts to grizzly habitat, such as resource
extraction activities. The Strategy has a number
of glaring weaknesses, mainly the deferral of
control of public lands to the Ministry of Forests
and deferral of the protection of habitat to the
Forest Practices Code (FPC). The FPC is severely
constrained by the Timber Supply Review in the
degree to which it can protect biodiversity and
at-risk species, such as grizzly bears.

The immense losses of grizzly bear habitat
through clear-cutting and associated roads
network, sanctioned by the Code and implicitin
timber supply expectations, have enormous
implications for the conservation of grizzlies in
all areas of the province, particularly adjacent to
the U.S. border where logging and road building
are most intensive. Roads and the human activi-
ties associated with them have a major impact
on bears and their habitat. Moreover, grizzlies
need large core areas of undisturbed wilderness
habitat. Despite the pervasiveness of this knowl-
edge, neither the B.C. Conservation Strategy nor
the Forest Practices Code contain provisions for
minimizing road densities, reducing logging
levels or providing adequate core habitat for
bears. These issues are compounded by the fact
that B.C. still allows the hunting of grizzlies
including near border areas in southeastern
British Columbia.

3.4 Northern Spotted Owl (Strix
occidentalis)

“This is not a nest site, just a female
owl on a branch. Owis fly around. There’s
nothing special about protecting an owl
when we see it. There’s no special need to
do anything at this point. The fact they’ve
seen an owl near a logging site, maybe
owls aren’t scared by logging.”

Ministry of Forests District Manager, Gerald
Kennah, upon observing a spotted owl 20
metres from a new logging road in Siwash
Creek in SW British Columbia. Interviewed by
L. Pynn, “The Battle Over Logging” The
Vancouver Sun, December 8, 2001

Status: The northern spotted owl is non-
migratory throughout its range, which extends
along coastal forests from southwestern British
Columbia to southern California, and along the
southern Rocky Mountains from central Colorado
to central Mexico. There are three recognized
subspecies all found only in North America:
the northern spotted owl (Strix occidentalis
caurina), the Californian spotted owl (Strix
occidentailis occidentailis), and the Mexican
spotted owl (Strix occidentailis lucida).

, P

Northern spotted owl. Photo by Alan
and Sandy Carey

In British Columbia, Strix occidentalis
caurina was historically estimated to number
approximately 500 birds.®°A draft spotted owl
population trend assessment released by the
B.C. Ministry of Water, Land and Air Protection
in 2001,°* reveals that:

O The northern spotted owl population in
Canada has declined sharply, by 49 percent,
between 1992 until 2001 and that as few as
twenty-five owl breeding pairs may be left.®

O The rate of decline of the spotted owl
population is almost five times faster than the
rate expected under a British Columbia plan for
management of spotted owl! populations.
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“Unless a Spotted Owl or its nest is
located on the 1% of B.C. that is federal
land, it will not be illegal under the new
federal Species At Risk Act (SARA) to
harm the owl or its nest. Laws against
destroying critical habitat are similarly
restricted and in the case of the Spotted
Owl, apply only on federal land. In
other words, the SARA will protect
spotted owls only if they live in post
offices, prisons or military bases.”

From Logging to Extinction: The last
stand of the spotted owl in Canada,
September 2002, Western Canada
Wilderness Committee

Legally, spotted owls are:
O listed by COSEWIC as an “endangered”
species;

O identified by the B.C. Ministry of Environ-
ment as a “red listed” species;

0O without legal protection under the B.C.
Forest Practice Code; and

O protected as a threatened species under
the U.S. Endangered

Canada remain in stands of 140 years and
older.*

Spotted owls rely on old growth because
their life cycle is characterized by particular
reproductive requirements, deferred reproductive
maturity, low reproductive rates, limited dis-
persal ability, and specialized habitat require-
ments. Their preferred prey are red tree voles
and flying squirrels, small mammals clearly
linked to old growth. This specialized diet like-
wise renders them extremely vulnerable to
habitat disturbance.®® Indeed, a positive correla-
tion between the age of forests and successful
reproduction has been documented, with some
of the earliest owl research confirming that the
majority of owls inhabit the oldest undisturbed
forests (220 to 600 years old).*’

The U.S. Forest Service has formally desig-
nated the spotted owl as an indicator species
because the federal agency considers that the
ow!’s health mirrors the health of old-growth
ecosystems.

Threats: While numerous factors are at
play in the owl’s decline, the principle cause of
the spotted owl population reduction in
Canada, as in the United States, is commercial
logging.® The spotted owl, which is only found
in Canada in southwestern British Columbia,

Species Act since 1989.

Ecology: To survive,
spotted owls need large,
unfragmented expanses
of old growth and mature
second-growth forests up

August 2002
to 5,000 hectares in size.®

“The Legislature could have enacted legislation that protects
the Owl from the risk of extirpation caused it by the harvesting
of old-growth forests. In my opinion, it did not do so...”

Mr. Justice James Shabbits, British Columbia Supreme Court,

Within old-growth forests,
spotted owls typically
select as their core activity areas the stands
available with the largest trees; the most
complex canopy structure; the greatest diver-
sity of dead, standing, and fallen woody mate-
rial spanning all ranges of decay classes; and
the coolest, most humid forest. Generally, they
prefer old-growth forests with 85 to 90 percent
canopy closure.®** These features are generally
found in British Columbia in stands older than
140 years of age. Less than one-half of the
forests in the range of the spotted owl in
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needs old growth within which to roost, nest,
and forage—the same old-growth forests that
are targeted by logging companies.

Of the huge expanse of old-growth habitat
that once covered the lower mainland of British
Columbia prior to the onset of large-scale,
industrial logging, less than 50 percent remains
as suitable spotted owl habitat and these ma-
ture stands are the principal target of commer-
cial logging.®® After just 100 years of commer-
cial logging, southwestern British Columbia



What was once key northern spotted owl habitat in
the Siwash watershed. Photo by John and Johanna
Nelson.

now has a deficit of contiguous, unfragmented
patches of old-growth forests in the range of
the spotted owl, isolating the few remaining
owls and limiting their ability to survive.!®

The federal and provincial lack of adequate
endangered species protections compound the
problem. In British Columbia, “species at risk are
managed through piecemeal legislation, patch-
work policies and political discretion, a circum-
stance that is epitomized by the B.C. Spotted
Owl Management Plan. Introduced in 1995, the
Management Plan was developed by the B.C.
government after the government rejected the
findings of scientists who were hired to de-
velop spotted owl recovery options. The Man-
agement Plan limited the impact that owl
protection options would have on timber sup-
ply. This was achieved by establishing owl
management zones where no owls existed,
encouraging logging where they did, and
relying on the flawed premise that logging
could “enhance or maintain” owl habitat.?

Outlook: In spite of the imminent extirpa-
tion of the owl in British Columbia, the provin-
cial government is introducing sweeping
environmental cuts that will eliminate funding
for surveying spotted owls and that will end
government oversight of logging in owl habitat.
Moreover, the government recently announced
its intention to introduce legislation in British
Columbia that would provide logging companies
with significant discretion to determine how
logging is to occur in the province, including
giving industry responsibility for oversight of
endangered species—so-called “industry-led
recovery strategies.” Deregulation will add to
the burden borne by the spotted owl in a land-
scape that in 1995, the Spotted Owl Recovery
Team estimated to contain only 30 percent of
historic spotted owl habitat in Canada. More-
over, of the old-growth forests suitable for the
spotted owl that remains, much of it is highly
fragmented by logging.

Members of the Association of British Colum-
bia Professional Foresters, foresters whose code
of ethics requires “good stewardship of the
forest based on sound ecological principles,”
have facilitated the loss of habitat by signing off
on the plans for approximately 280 B.C.
cutblocks in spotted owl habitat. Unfortunately,
proposed federal endangered species legislation
will do little to protect the northern spotted owl
and its habitat in British Columbia. Under the
newly proposed legislation, mandatory legal
protection for the owl will be limited to federal
lands—a mere 1 percent of the land base in
British Columbia. Additionally, although the
federal legislation will likely contain prohibitions
against harming listed endangered, threatened,
and extirpated species and their “residences,”
this limited protection will not protect the north-
ern spotted owl because it is neither a migratory
bird, as defined under the Migratory Birds
Convention Act, nor an aquatic species.
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4. Proposed Action: A Citizens’ Forest
Trade Alternative

This report recommends a bilateral forest
agreement to govern ecologically and economi-
cally sustainable trade in timber products be-
tween the United States and Canada by phasing
out environmentally and economically harmful
subsidies and enhancing environmental protec-
tions. The proposed action, as reflected in this
Citizen’s Forest Trade Alternative is designed to
create a sustainable framework for governing
trade in forest products between the U.S. and
Canada in order to accomplish several tasks.

O Protect endangered forests and pro-
mote environmentally sustainable forestry

By solving the ecological problems associ-
ated with over-harvest and unsustainable forest
practices, reform of subsidies as proposed in this
report will help protect North America’s endan-
gered forests and promote environmentally
sustainable forestry, underpinned by ecosystem-
based management.

O Ensure that the shared ecological
resources of the United States and Canada
are not irreversibly harmed and the eco-
logical integrity of shared ecosystems is
guaranteed

Unlike the United States, Canada does not
have adequate legal protections for threatened
and endangered species.'*? Federal and provin-
cial protections for aquatic and terrestrial habitat
are either lax and/or poorly enforced, including
those for international fisheries such as salmon.

Trade in forest products must be supported by
environmental standards and citizens must be
informed of the implications of natural resource
trade policies and resulting consumption pat-
terns.

0 End the longest running trade dis-
pute between the United States and
Canada

Canada and the United States have been
involved in a decades-old dispute over the
pricing, sale, and processing of Canadian lumber
and export of that lumber to the United States.
The dispute has proven extremely costly to the
timber industries of both countries, and even
more importantly to its citizens, because of the
massive commitment of resources into negotia-
tions and legal proceedings. A bilateral agree-
ment that deals with economic and environmen-
tal issues is the only way to provide a long-term,
durable solution to this dispute.

O Foster recognition of the role of First
Nations rights in resource decisions

The same system that grants tenure to
logging companies on public land omits recogni-
tion of aboriginal rights. First Nations have an
extremely important and constitutionally recog-
nized role to play in resource decisions across
Canada but are marginalized in most forums,
despite legal obligations on the government and
corporations to consult with them and in some
cases even to obtain their consent.

Failure to recognize

"People fly over the middle of Canada and they see
mile after mile of uninhabited forest, but there is an
attorney and a logging plan for every square inch."

Bart Robinson, former coordinator of the Yellowstone
to Yukon Conservation Initiative in Canmore, Alberta

aboriginal land rights
enables a system that
grants control of public
forestlands to a handful of
timber companies. This
inequitable system of
resource management
and tenure in turn leads
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"If timber resource revenues were to be shared fairly in Canada between
Aboriginal and non-Aboriginal governments, and they were set at a level that
would ensure adequate environmental protection for the benefit of all peoples, the
unfair subsidy issue raised by the United States Government would be resolved."

Grand Chief Leon Jourdain of the Grand Council Treaty #3

to unsustainable
provincial timber
harvest and pricing
policies.

0O Promote the
sustainability of
jobs in the forest
products sector

Canadian forest
management is predi-
cated upon volume-
based, minimally
processed commodity
production predomi-
nantly for the purpose
of export to the mas-
sive U.S. market. This
has left British Colum-
bia and other prov-
inces in last place
when it comes to the
number of jobs gener-
ated per board foot of
lumber.

B.C. is reported to control 35 percent of a $16
billion primary lumber market and less than 1
percent of a $235 billion value-added or second-
ary wood manufacturing market in North
America.'® This staggering inequity is indicative
of the need for fundamental reforms that will not
only lead to provincial job growth and
sustainability but will also lessen the need for
volume-based forest management.

0O Provide for a consistent supply of
sustainably harvested forest products for
human use

Tchaikazan Delta in the southern Chilcotin, British Colombia—this spectacular
wilderness is unprotected. Photo by John and Johanna Nelson.

U.S. consumers are increasingly demanding
sustainably harvested forest products. Wood
efficiency and other practices to reduce con-
sumption can help lower U.S. demands for
softwood lumber. However, where demand
continues, it should be consistent with U.S.
corporate commitments to protect endangered
forests and promote environmentally sustainable
forest management. This framework is designed
to facilitate the transition from wood and wood
products derived from old-growth, sensitive, and
rare forest ecosystems towards environmentally
and sustainably managed forests. It will also
encourage the development of markets for these
products.
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5. Toward a Long-Term Solution:
Reducing Forestry Subsidies

As part of the proposed Citizens’ Forest
Trade Alternative, certain “replacement mea-
sures” or tools that reduce subsidies and
address their underlying causes could be
phased in. Such measures would gradually
replace duties on Canadian lumber, and help
solve economic and environmental problems
arising from the forest products trade between
Canada and the United States. These measures
must include:

O Substantial reductions in the control over
the major forest licensees of provincial forestlands;

O Establishment of market-based pricing
mechanisms that ensure that the public cap-
tures higher value for public forest resources,
and that are based on transparent log markets
and verifiable by third parties; and

O Improvement of environmental protec-
tions, including ecosystem based planning and
management, landscape level planning, main-
taining the integrity of existing long range
management plans, no roll-back of federal or
provincial environmental standards, and en-
forcement of existing environmental laws.

5.1 Reallocation of Tenure in Canada

“The major corporations in BC have an
effective ‘operational’ subsidy by their
guaranteed access to a fixed volume of
timber within their license areas. This
means that instead of having a free market
for the sale and purchase of timber, we
have a series of regional monopolies which
are vertically-integrated ‘silos.’”

Stuart Murray, independent forestry con-
sultant, British Columbia, March 1999

Canadian provincial governments have
Crown title to over 90 percent of forestland in
Canada and to the timber resources resident on
such land. While retaining public ownership of
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trees and title to the land, provincial govern-
ments allocate rights to harvest timber and to
make operational land-use decisions to private
parties through various forms of licenses, or
timber tenures. The timber on public lands is
made available to forestry companies in return
for a price—this payment is referred to as
“stumpage.”

In many areas of Canada, a relatively small
group of integrated forest product companies
control the vast majority of the land base
through these long-term licenses, or “tenures.”
Because the economies of many communities
are dependent on them, these companies are
able to pressure governments to ease environ-
mental protections and reduce the amount the
companies pay for timber. Current long-term
tenure arrangements with large, vertically
integrated timber companies stifle competition,
lead to the undervaluing of wood products,
restrict public oversight, reward inefficient
companies, ignore aboriginal rights, and un-
dermine the ability of communities to achieve
ecological sustainability. Such broad control by
relatively few commercial interests leads to a
level of political power that is in the interest of
neither fair trade, local communities, nor the
environment.

The diversification of tenure arrangements
is fundamental to market reforms but should be
structured to achieve ecological and
sustainability objectives. A significant portion of
public forest tenures must be taken back to
break up timber monopolies and to facilitate
increased conservation, to resolve First Nations
land issues, and to provide tenure to a diversity
of new entrants, such as small business log-
gers, woodlot owners, and community forest-
ers. Tenure reform is necessary, but does not
mean that public lands should be placed in
private hands. Public lands must remain public.



Typical logging in a B.C. special resource management zone in northern spotted owl habitat (near Hornet Creek, 2001).
Photo by Jeremy Williams, Western Canada Wilderness Committee.

The B.C. forest tenure system has resulted
in a virtual monopoly of a few companies
dominating the B.C. industry. The objective of
tenure reform in British Columbia is for the
government to take back 50 percent or more of
major licenses’ area or volume—depending on
the type of tenure—in order to diversify control
over the forestland base and to supply log
markets. Below, the B.C. situation is used as an
example of how tenure can be reallocated as
part of a long-term solution.

a. Take Back of Tenure Rights

The most direct way of breaking down the
control of major licensees'® over the B.C. forest
regime is to reduce the amount of forestland (for
area-based tenures) or allocated cut (for volume-
based tenures) which timber companies control
by at least 50 percent. From a legal perspective,
this can be easily accomplished either through
legislative amendments to the existing forestry
legislation or through new legislation.

The existing legal framework in British
Columbia reflects certain historical public
policy choices regarding the circumstances in
which tenure rights could be reduced. Incorpo-
rating into legislation the authority to reduce

the area or volume controlled through tenures,
without payment of compensation to timber
companies, is already common practice in
B.C.—just not to the extent necessary to ac-
complish a more diverse market. For example,
the B.C. Forest Act already provides for reduc-
tions in allowable annual cut through the
timber supply review process;*® for proportion-
ate reductions to all licensees in a timber
supply area,’®and when a licensee fails to live
up to various environmental, utilization, and
processing requirements.’” In addition, the law
already provides for a 5 percent take back of
tenures that are sold or transferred in order to
facilitate redistribution and diversification in
the tenure system, although that law has not
been enforced in a regular manner.1%®

There is no definitive study indicating the
degree to which control must be diversified—
and thus first removed from the few major
licensees in order to create competition and
functioning markets. The 1991 Forest Resources
Commission in B.C. recommended a minimum
50 percent as a basis for establishing
markets.’®In what we see as only its opening
bid, Weyerhaeuser has already publicly indi-
cated its willingness to give up 25 percent of the
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volume of its coastal tenures.''°
b. No Compensation for Take Back

Since virtually no consideration was paid
when most major licenses were granted,!*
awarding compensation for freeing up a portion
of the wood supply would simply amount to
further subsidization of the industry. Although
some major license holders may have paid
consideration to a previous holder of the license,
there is no outstanding obligation from the
public for such a transaction. The consideration
paid when tenures change hands between
companies reflects the current subsidy arising
from the B.C. stumpage system—the elimination
of which should not be available for compensa-
tion.?

Government take back of volume or area
need not be compensated under Canadian law.
As a general rule, Canadian law provides consid-
erable flexibility to the government in reallocat-
ing control over public resources. Provided it
does so explicitly through legislation, the Prov-
ince has the authority to reallocate public forest
resources without compensation.'** Compensa-
tion generally is not triggered if the reallocations
are implemented through statutory provisions
that explicitly (in clear and unambiguous terms)
state that no compensation is payable.''4

At present, the B.C. Forest Act contains a
number of specific legal provisions that provide
for reductions in allowable annual cut or dele-
tions of area*® from licenses without compensa-
tion. For example, compensation is not payable
for actions to reduce allowable annual cut noted
above.**Only in a few situations has the Prov-
ince chosen to create a statutory right to com-
pensation, further showing its discretion in the
matter. For example, compensation is payable for
reductions in AAC or tenure deletions that
exceed 5 percent and are carried out for pur-
poses other than timber production.t’

The Forest Act is currently silent on deletions
or reductions for the purpose of redistributing
wood supply to new entrants for timber pur-
poses or for the creation of functioning markets.
It is therefore advisable that the compensation
issue be addressed directly and explicitly in the
legislation that provides for the necessary
reduction in volume or area.
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Finally, it is essential to see a tenure take
back as part of a broader renegotiation of the
historical “social contract” associated with the
entire system, rather than a unilateral impact on
companies’ interests. For example, a tenure take
back could be structured as part of a package
that also includes elimination of tenure require-
ments that limit logging companies’ flexibility,
such as minimum cut control and appurtenancy.
These are burdensome obligations that the B.C.
timber industry wishes to abolish, and while
these requirements were meant to benefit soci-
ety by providing jobs, industry has rarely lived
up to their obligations. Thus, society could also
benefit from elimination of these minimum cut
control and appurtenancy requirements, pro-
vided such elimination were coupled with tenure
take back and reallocation and other forestry
reforms that create new ways of keeping jobs in
communities.

A British Columbia government poll indicated
that 85 percent of British Columbians support
more community control of forests.

c. Reallocation of Tenure Rights

Currently, ten integrated forest products
companies control 57 percent of the provincial
annual allowable cut, while the government’s
Small Business Forest Enterprise Program only
controls 13 percent.!*® Coupling tenure take
back with reallocation of tenure to a diversity of
interests will help ensure the type of diversified
industry necessary for functioning markets. The
need to diversify the types of tenure holders was
expressed in 1991 by the provincial
government’s blue-ribbon Forest Resource
Commission who stated:

In essence, the Commission sees a
tenure system that significantly reduces
the volume of timber now controlled by a
relatively small number of large corpora-
tions, and transfers that freed up volume
to the development of a competitive log
market.!®

There are two existing tenure forms that
can be used to diversify the types of companies



involved in managing B.C.’s forests. Legislation
enacted in 1998 established community forest
agreements as a new form of forest tenure.'?
Eleven community forest pilot projects have
been established to allow the new tenure to be
tested. Woodlot licenses have also existed as a
form of tenure for a number of years.*?t How-
ever, because of over commitment of wood
supply to major license holders, there is wide-
spread and unfulfilled demand for more
woodlots and community forests.'?? Given the
unfulfilled demand for these two existing tenure
forms, the province could begin diversifying
both the number and the relative proportions
held in different types of tenure by immediately
redistributing up to 5 percent of the freed up
wood supply to new entrants through commu-
nity forest agreements and woodlot licenses. A
British Columbia government poll indicated that
85 percent of British Columbians support more
community control of forests.'??

This tenure redistribution is not only compat-
ible with competitive log markets but is an
essential component to making them work,
resulting in more timber being directed into log
markets. Many of the applicants for community
forest agreements indicated in their applica-
tions that they would direct their timber to log
markets, if timber were available.

In order to make the transition during the
first few years following a negotiated agree-
ment concerning softwood lumber trade, a
portion of the freed up wood supply should be
made available to the highest bidder at auction
through timber sales.** A portion of the freed
up wood supply could also be made available
to First Nations in order to resolve decades-old
indigenous rights disputes. Increasing timber
sales for the first two years will be relatively
easy as a significant number of approved
cutting permits are freed up as a result of the
tenure take back outlined earlier. Since the
planning on these approved cutblocks/cutting
permits has already been completed, they wiill
be relatively easy to convert into timber sales.

In order to ensure the establishment of an
open, competitive market, all wood harvested
under timber sale licenses during the initial
few years could be required to be directed to a
regional log market. Within two years following
a negotiated agreement, the provincial govern-
ment will have had the opportunity to establish
new legal tenure types to continue to diversify
control of the land base. These new tenure
types should allow for devolving decision-
making control over the forested land base to
community management authorities and First
Nations.'®

Reynolds Creek in the B.C. interior: 25 cents per cubic meter stumpage. Photo by John and Johanna Nelson.
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5.2 Transition to
Market-Based Pricing
Mechanisms

“[Interfor is] taking
the best and paying the
least.” Interfor log grader,
November 21, 2000, The
Vancouver Sun

Although the majority
of provincial forested land
is publicly owned, Cana-
dians do not receive
market value for har-
vested timber. Provincial
stumpage prices are
often arbitrary, subject to
manipulation by licensees
and governments, and
inadequately monitored
or enforced. These short-
comings result in subsi-
dies to licensees esti-
mated in the billions of
dollars. They also encour-
age unsustainable over-
cutting and result in
negative impacts on
transboundary at-risk
wildlife. Finally—even if a
greater number of log-
gers participate in the
market for harvesting
rights, and if these log-
gers can only sell their
logs to a few large pro-
cessors—markets for
Canadian wood products
will remain artificially
restricted to low-end
goods.

While increasing the
number of timber sales

for small business loggers is important to help
establish a fair market benchmark for public
timber in Canada, it is equally if not more
important to create actual markets in logs
available for processing. Provinces in Canada
should institute regional log markets to gener-
ate accurate timber values, ensure ease of

Report on the Vancouver Log Market

Northwest Ecosystem Alliance prepared a detailed report
examining the Vancouver Log Market in 2001.1* This market
consists of all logs sold, purchased, or traded in coastal British
Columbia. While the “market” has no physical log yard or
trading floor, the prices for these logs are compiled and pub-
lished on a monthly basis by the Government of British
Columbia’s Ministry of Forests.'* The stumpage fee assessed of
coastal tenure holders is then based, in part, on the average
market value calculated from the previous six months’ worth of
Vancouver Log Market transactions.

As a B.C. legislative committee stated, “The Vancouver Log
Market displays features inconsistent with a freely competi-
tively driven market place.”**® The log market fails to function
as an actual market because the tenure system allots most of
the government timber on the B.C. coast to a small number of
large corporations that harvest timber as well as produce
lumber. Log sales in British Columbia are not independent
sales, but are actually log swaps among tenure holders.**
Further, since the government timber price is based on previous
log market prices, the circular relationship between timber
prices and log prices in Canada depresses the reported log
prices.

In addition, the log market ensures a steady supply of low-
cost wood fiber to the major lumber producers. As the B.C.
industry trade association stated, “The cyclical nature of the
forest industry results in many operators seeking mutually
supportive and stable business relationships. . . . Pricing may
become of equal consideration to the practices of long term
guarantees and security of supply.”*¥” Thus, even so-called
independent loggers (who in any event harvest only a tiny
percentage of the timber) are forced by the lack of a functioning
log market to sell their logs to the lumber producers at de-
pressed prices.

It is unsurprising then that the study found that log prices
on the Vancouver Log Market are significantly depressed in
comparison to delivered log prices for similar grades and spe-
cies of logs on the Washington and Oregon coasts, especially
for western red cedar.

access to wood for all wood processors (par-
ticularly in the value-added sector), and pro-
vide confidence that the full value of logs is
being collected.

In addition, sufficient volume should be
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required to flow through log markets to ensure



truly competitive bidding (e.g., at least 60 percent
of timber harvested is proposed by value added
manufacturers). Finally, stumpage fees should
be calculated in a transparent manner, using
accurate timber values from log markets and
timber sales so that the full value of the wood is
collected. The objective of timber pricing
reform in British Columbia would be that at
least 60 percent of all volume harvested would
flow through market mechanisms, including log
markets. The 1991 Forest Resources Commis-
sion found that:

A log market with a significant piece of the
action will also ensure that log prices reflect the
species and grades of logs and their value in
production. The log market, in assuring that
prices are maximized in keeping with the true
market value of the resource, will also reduce
waste in the woods and ensure the most eco-
nomic value is captured through manufacturing
higher value-added products.?

a. Put More Volume into Market
Mechanisms

Logs can be sold in one of two ways: either
on the “stump,” while the trees are still stand-
ing, or after they are cut, in log sort yards or
other distribution points. Currently, vertically
integrated Canadian timber companies control
all aspects of public forest logging, from plan-
ning to grading, logging, transport, and process-
ing. Unlike in the United States, where public
agency personnel and inter-disciplinary teams
control the planning process, forestry planning in
Canada is done by the companies themselves.?’
Government oversight is minimal. Companies
even control the grading and scaling processes,
which has led to a significant failure for taxpay-
ers to capture the full value of publicly owned
timber.

This leads to a situation wherein “stumpage”
is set arbitrarily and at no point in the process is
there an opportunity for the market to directly
influence log prices. The system, at least in
British Columbia, has lent itself to rampant
abuse and resulted in billions of dollars in
subsidies to the timber industry.'? Moreover,
stumpage rates, often as low as 25 cents per
cubic meter,’*® and well below economic
replacement cost or sound reservation price,

enable companies to log in remote, ecologically
sensitive, or otherwise uneconomical areas.
Minimum cut requirements force licensees to
log a specified volume of wood regardless of
market conditions, a “use it or lose it” policy
that creates an oversupply, accelerates old-
growth logging, and depresses prices.®

Most industry observers who have ad-
dressed the issue of competitive log markets in
B.C. have estimated that at least 50 percent of
the timber cut should go through a market
mechanism in order to ensure generation of a
valid market price.®®! For example, after consult-
ing with thousands of British Columbians,
including experts in economics and forestry, the
1991 Forest Resources Commission recom-
mended that the tenure of licensees with pro-
cessing facilities be reduced to less than 50
percent of their annual cut or 50 percent of their
processing capacity, and that the volume be put
into a log market.1%

b. Establish Viable Regional Log Markets

One objective of increased volume to mar-
ket mechanisms is to make certain enough
timber is available to a broad range of proces-
sors to ensure that, over time, competition
among processors is pushing B.C.’s processing
sector further up the value-added chain. Only
when value-added processors have ease of
access to the volume and grades of timber they
require will the full value of B.C.’s timber sup-
ply be realized. This objective would be as-
sisted if at least 60 percent of the wood har-
vested in B.C. flowed through regional log
markets, not just through market mechanisms
in general. ldeally, each region would have one
or more log markets, depending on regional
logging activity, geographic concentrations of
processing activity, and transportation limitations.

It is also important to create a market in logs
for processing. Even if a broad range of loggers
participate in a competitive, transparent market
in timber sales, if those loggers can only sell their
logs to a few large commodity processors—
lumber or pulp companies—the value of B.C.’s
log supply will remain artificially constrained by
the value of those low value products.

Regional log markets provide the opportu-
nity for a broad range of processors to access
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timber in a competitive market situation,
thereby driving up the value of B.C.’s wood
supply over time as an increasing number of
value-added processors are able to outbid low
value processors. This in turn would translate
into higher bids for timber sales and higher
stumpage to the Crown.

While B.C. has experience with log markets,
such markets have not fulfilled their potential
due to built-in structural impediments. The
primary problem has been that they were simply
too small to get past marginal pricing problems.
For example, one or two major companies could
take most of the volume on the log market at an
artificially high price, which they could pay
because they were only buying a relatively small
amount to top off their tenured supply, or de-
mand is depressed by massive volumes of subsi-
dized timber. Despite these shortcomings, log
market experiments have been very successful in
providing access to timber for many small pro-
cessors and in realizing much higher values for
low-grade timber purchased for value-added
purposes.3®

In order for regional log markets to work in
practice, several conditions will have to be met,
including:

O A volume of 60 percent of the actual
harvest in each region should be the threshold
amount directed to log
markets.

O Regional log markets
should be kept at arm’s
length from industry and
from government agencies
responsible for developing
forestry policy and regulation.

0 Government should
be responsible for scaling.

O Logs should be sorted
into as many sorts as buyers
demand, especially to
facilitate small processors’
participation.

0O Capacity should exist
for fulfillment of any chain of
custody (tracking) require-
ments for certified logs.
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0 At least one scaler in each market should
be trained in both the B.C. scaling system and
the Scribner system used in the United States.

0O Government should apply stiff penalties
for collusion to manipulate prices by companies.

c. Expand Auction of Timber Sales

Timber auctions are a relatively easy way to
get more timber into a competitive market
system quickly. A pool of timber, whether con-
solidated in government (through a tenure take
back) or selected from licensees’ plans, is al-
ready available as licensees generally have
obtained prior approvals for a minimum of two
years of cutting. As a result, most of the required
planning has already been done.

British Columbia currently directs approxi-
mately 13 percent of its timber supply through
the Small Business Forest Enterprise Program—a
government-administered program that prepares
and sells some of its cutblocks through timber
auctions. There are many small business har-
vesters and contractors who would be ready to
step into such a system as most major licensees
are already required to contract out a large
portion (up to 60 percent on the coast) of their
cut to contractors.

Timber sale auctions are a transparent way
of valuing timber “on the stump.” The prices

Canadian logging operation. Photo by John and Johanna Nelson.



Small fish-bearing streams receive no tree buffer in Canadian
clearcuts. Buck Creek in the Shulaps Range, B.C. Photo by John
and Johanna Nelson.

will be a valuable benchmark for a market-
based stumpage formula for administered prices.

In order for a viable market in timber sales
to emerge in practice, several conditions should
be met, including:

O Ten percent of the bid price should be
deposited upon award of a sale, and forfeited
for non-performance, to reduce speculative
bidding.

0 Terms of timber sales should be two
years with the possibility of extension by one
year for market reasons.

O Timber sales should require winning
bidders to direct the wood to regional log markets.

O Bidding for conservation purposes should
be allowed on timber sales.

d. Prohibit Log Bartering

Major licensees currently barter significant
portions of their tenured timber amongst them-
selves to acquire the appropriate log profile for
their mills. This type of a barter process retains
control of logs within a small circle of tenured
licensees, without opening up the process to
the full range of potential buyers. It shields the
companies from having their logs subject to
true market valuation. This type of bartering
hampers the establishment of market values for
timber in B.C. Instead, B.C. should require that

all wood not processed by licensees be
sold through competitive, transparent
regional log markets.

e. Transaction Evidence Pricing
System (TEPS)

A TEPS is a relatively transparent
process and can be directly based on
recent market and cost data. As long
as there is confidence in the accuracy
and validity of the data, a TEPS should
result in fairly accurate stumpage
prices. With a TEPS approach, “evi-
dence” from market transactions is
used to estimate stumpage on non-
market wood, as well as to set mini-
mum bids for future auctions based on
cutblock characteristics. The integrity
of such a system depends on the
validity of the data used, which is why
the market mechanisms discussed above, and
the means of directing timber to those markets,
is of the utmost importance. Because any
administered stumpage system is open to some
degree of manipulation (particularly on the
cost side if no independent data are available
on true costs), we recommend that the propor-
tion of timber priced under a TEPS system be
minimized at the start and reduced further
over time.

A TEPS system is very similar to that used
in the U.S. Pacific Northwest.*** Under such a
system, bidding results for recent timber sales
similar to the non-market cutting permit are
assembled and averaged. This average is then
adjusted for the characteristics of this specific
permit that move it away from the average,
either upwards or downwards, taking into
account factors such as value of timber, log-
ging costs, silviculture requirements or other
obligations not incumbent upon buyers of
timber sales licenses. The most recent data
from log markets, harvest and haul contracts,
and any other contracts that reflect a portion of
the cost appraisal (e.g., silviculture activities)
are incorporated at this point. Stumpage is set
at the resultant amount, or at the standardized
minimum bid (whichever is higher). Stumpage
must be determined on a per species basis to
avoid the logging of non-economic species.
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f. Increase Minimum Stumpage

Raising minimum stumpage rates signifi-
cantly is a critical step toward ending the most
highly subsidized logging. British Columbia’s
extremely low stumpage rates assume that
there is no other value to a tree but its value as
timber—an assumption that is not economically
valid. The current minimum stumpage in BC is
C$0.25 per cubic meter.2* Significant portions of
B.C.’s timber supply are sold at this rate. In fact,
30 percent of all wood logged in the B.C. Interior
between 1998 and mid-2000 was sold for mini-
mum stumpage, or about $10 per truckload of
wood.** Minimum stumpage (and minimum bids
for timber sales) must be set high enough to
cover government costs of planning, administra-
tion, reforestation and restoration, and road
maintenance.

The U.S. Forest Service in the Pacific North-
west, for instance, has established minimum
stumpage prices for a range of commercial
species, stumpages which could be adapted to
the B.C. context.}*2 An approximate conversion
factor and exchange rate would indicate a
minimum stumpage rate for B.C. somewhere in
the range of C$5.25 and C$10.50 per cubic meter,
depending on the species.'*®

Thirty percent of all wood logged in the
B.C. Interior between 1998 and mid-2000
was sold for minimum stumpage, or about
$10 per truckload of wood.

g. Calculate Stumpage on a Per Species
Basis

Stumpage should be calculated and paid on
a per species basis, not a blended basis. Cur-
rently in B.C., when setting a stumpage rate for
cutting permits (which may incorporate more
than one cutblock), a single rate is determined
based on the cruised value of the permit and
appraised logging costs. The species and grade
profile is effectively averaged over the cutting
permit, meaning that the low value (or even
“negative” value) of the bulk of the volume in
the permit area is used to offset the high value
of the most desirable wood. This results in
manipulated low overall stumpage rates.
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The following would help reduce or elimi-
nate the logging of non-economic species:

O Maximum annual allowable cuts (AACS)
should be determined and partitioned on a per
species basis.

0 Provincial utilization standards should al-
low the harvest profile to differ from the standing
timber profile, in order to ensure sustainability
for each species.

0 Stumpage for a cutting permit should be
set for each species/grade in the permit area, and
stumpage paid according to a final scale of all the
wood that was removed from the permit area.

0 Minimum cut control would have to be
removed to allow for license holders to make the
determination of what timber is economically
viable on a per species basis, but should only be
removed (along with appurtenancy) as part of a
larger tenure renegotiation that resulted in a
significant portion of tenure being returned to
the Crown for redistribution, as discussed earlier.

5.3 Transition to Ecosystem Protection-
Based Forest Management

A durable agreement ending the softwood
lumber trade dispute is one that could not be
undermined through regulatory relief, altering of
industry cost structures, and environment-
related distortions of timber supply and market
mechanisms. A transition in Canada to ecosys-
tem-based forest planning and management
must be part of any subsidy reform package.
This type of management and planning encom-
passes regional, landscape, and stand level
protections to maintain ecological integrity and
biodiversity.

In addition, without specific environmental
protections such as implementation and enforce-
ment of environmental laws, as well as a commit-
ment not to weaken existing environmental laws,
a softwood lumber trade agreement will be in
danger of conquering one type of subsidy only to
exchange it for another. Finally, a bilateral agree-
ment concerning softwood lumber trade should
provide mechanisms for protection of
transboundary species and for the continued
gathering of ecological data to inform the imple-
mentation and enforcement of reforms.



a. Ensure Forest
Management Based on
Ecological
Sustainability

Forest management in
most of Canada is driven
primarily by volume goals,
rather than by a combina-
tion of economic and
ecological considerations.
For example, the govern-
ment in British Columbia,
the largest lumber pro-
ducer and exporting province in Canada, has
mandated logging levels that are above sus-
tainable levels, even by its own
estimates.’* Under some calculations, 30 to 40
percent of the current AAC could be consid-
ered sustainable, while the remainder depletes
natural capital.'*

1999

Canadian provinces have often turned a
blind eye to species and habitat concerns, even
in the face of industry willingness to acknowl-
edge those concerns. For example, in 1999, the
B.C. Ministry of Forests asked the logging com-
pany Interfor to remove consideration of habitat
areas from its forest development plan: “Please
be advised that Interfor’s Forest Ecosystem
Network options, Grizzly Bear, Mountain Goat,
and Black Tailed Deer Habitat Areas as pre-
sented in this Forest Development Plan will not
be approved as part of the Forest Development
Plan. Forest Ecosystem Networks (FEN) and FEN
options are not recognized by this District and it
is recommended that they be removed from [sic]
the Forest Development Plan maps.”14¢

Trade distortions cannot be eliminated
without ecological sustainability providing the
underpinnings for provincial planning and
logging levels. Canada should ensure that both
coarse filter (habitat) and fine filter (species
specific) protections are in place for
biodiversity. Both landscape level planning, and
species specific measures must be scientifically
based and unencumbered by unsustainable
timber targets, timber supply impact caps, and
undue influence by timber companies.

Ecologically sustainable landscape level
planning tends to exert downward pressure on

“So here we are with salmon runs teetering at the
brink of extinction, the fishing industry idled by conser-
vation efforts, a growing international push to boycott
wood products not certified as sustainable and B.C.'s
forest managers still entertain the idea of squeezing a
few more bucks out of the forest by shaving bald the
riparian zones crucial to salmon and wildlife. What
political Never Never Land do these folks inhabit?”

Stephen Hume, columnist, The Vancouver Sun, March

logging levels. It maintains conditions needed
to ensure ecological integrity, helps ensure that
a wide range of species’ needs are met, and
encourages efficiency and effectiveness in
operational planning. This raises the value of
forest products and increases competitiveness
between U.S. and Canadian lumber producers.

Ecologically sustainable landscape level
biodiversity planning should also be comple-
mented through an internationally directed
“focal” species approach and an aquatic conser-
vation strategy. These measures should be
coupled with protection of representative eco-
systems and monitoring for the effectiveness of
management in achieving the goals of maintain-
ing viability of focal species across the land-
scape and perpetuating ecological sustainability,
as well as ecologically based stand level require-
ments. The Canada/United States border area
would benefit from this type of approach. It has
been used in the United States for over two
decades, and is accepted by every major inter-
national forest protection protocol or set of
management guidelines.*#

b. Guard Against Roll-Backs in Environ-
mental Obligations

Roll-backs in environmental obligations can
be seen as one way to reduce costs for logging
companies. Without adequate safeguards
against such roll backs, a softwood lumber
trade agreement that eliminates other subsi-
dies could pave the way for provincial govern-
ments to offer logging companies other com-
pensations, such as reduced environmental
obligations. However, this is just as much a
subsidy as are below-market stumpage fees.
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In fact, such roll-backs are already being
proposed in at least British Columbia and
Ontario. British Columbia is currently in the
process of revising its Forest Practices Code in
such a way as to reduce environmental protec-
tions.*8 If British Columbia revises the Forest
Practices Code to provide environmental relief to
the forestry industry, this will offset any eco-
nomic reforms the government might promise in
the context of the softwood lumber trade discus-
sions.'* The B.C. government itself has made
the Forest Practices Code a core softwood lum-
ber issue. For example, a 1997 B.C. Ministry of
Forests study estimated that the Code “cost” the
B.C. industry C$12.22 per cubic meter, or C$733
million per year more than forest management
obligations prior to 1992, and used this to justify
low stumpage fees.'®

Discussions about forest management in
British Columbia figured into the last Softwood
Lumber Agreement (see Introduction: History
of the Softwood Lumber Trade Dispute), and in
1998, B.C. justified its unilateral stumpage rate
reduction based on the costs of implementing
the environmental provisions in the then-
relatively new Forest Practices Code. That was
an explicit acknowledgement that timber
pricing and forest management are inextricably
bound together in this dispute. Public forest
management regulations compose a large part
of the cost structure of the B.C. forest industry
in a province where such regulations govern 80
percent of the forest landbase. The
revision of the Code is a de facto
reworking of those cost structures.

A similar trend can be seen in
Ontario. The Timber Class Environ-
mental Assessment (Timber EA)
ruling in 1994, which set out condi-
tions for the Ministry of Natural
Resources (MNR) to govern forestry
practices for Ontario’s public for-
ests, is currently under revision, as
it expires in May 2003. In its recent
submission to the Ministry of Envi-
ronment, the MNR is proposing to
remove many binding requirements
for environmental monitoring and
policy development, such as the
requirements to develop policies for
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protecting old growth forests and maintaining
roadless wilderness areas.'® They are also
proposing to insert a legally binding require-
ment to develop a wood supply strategy to
address a predicted wood supply gap (i.e.,
between demand and supply) which could
jeopardize environmental protection measures.

Any softwood lumber trade resolution will
need to ensure that gains made in reforming
economic subsidies are not offset by new subsi-
dies to the forestry industry through weaker
environmental protection. Any changes to the
Forest Practices Code in British Columbia or to
forestry conditions in Ontario, for example,
should maintain or strengthen and implement
the substantive environmental standards of the
existing forestry laws. Environmental protection
regulations should contain standards that are
measurable, verifiable, and therefore enforceable.

c. Ensure Environmental Law Enforcement

Lack of enforcement of environmental laws
also confers a benefit on timber companies and
is the equivalent of a subsidy. Canada has
typically refused to enforce its Federal Fisheries
Act against timber companies; it has also
refused to require provinces to implement and
enforce the Act.

For example, a 1997 study of logging prac-
tices around streams found that 83 percent of
B.C. streams surveyed were clearcut to the

e - L

Clearcutting to the banks of small fish-bearing streams is legal under
the B.C. Forest Practices Code. Photo by lan McAllister.



banks, and only 12 percent of the
streams surveyed had explicit prohibi-
tions on the damaging practice of drag-
ging logs through them on the way to
logging trucks.’? These practices are
permitted under the B.C. Forest Prac-
tices Code, even though they are prohib-
ited under the federal Fisheries Act.*3

There is evidence that Fisheries and
Oceans Canada staff realized that the
B.C. Forest Practices Code was not in
compliance with the Canadian federal
Fisheries Act, as the following state-
ments from agency staff illustrate:

“...MacMillan Bloedel’s assertion
that adherence to the Forest Practices
Code will fulfill their commitment to main-
tain fish, fish habitat, and riparian attributes
is not the Department of Fisheries and
Oceans’ position, particularly with regard to
small streams.”154

“If you look at the small streams that are
harvested under the Forest Practices Code,
they are no longer ecosystems.”155

The Canadian government must by law
remedy this situation, although so far it has
failed in its responsibility. Sections 35 and 36 of
the Fisheries Act authorize the Canadian federal
government to pass specific habitat regulations
to implement and enforce the Act. For example,
under Section 36 of the Fisheries Act, the Cana-
dian government has regulated pulp mill effluent
emissions (as clean water is one element of fish
habitat).156 The Canadian government has the
same powers under Section 35. Thus, the
Canadian federal government has the authority
to develop and implement regulations setting
specific standards for riparian buffers in order
to protect fish habitat.

Second, Section 40 of the Fisheries Act
authorizes Fisheries and Oceans Canada to
pursue prosecution of those who harmfully
damage fish habitat. It has the ability to assess
penalties ranging from summary convictions
with C$300,000 fines and up to six months
imprisonment, to indictable convictions with
fines up to C$1 million and three years impris-
onment.

Third, under Section 37 of the Fisheries Act,

Canada lynx and snowshoe hare. Photo by Alan and Sandy Carey.

Fisheries and Oceans Canada may require
information from the proponent of a project,
such as logging, to allow the agency to deter-
mine if the activity will result in a harmful
alteration, disruption, or destruction of fish
habitat, or if the activity will result in the de-
posit of a deleterious substance. If the informa-
tion obtained indicates that a violation of the
Fisheries Act is likely to occur, the agency may
require modifications to the activity or restrict
its operation.

e. Protect Transboundary Species

Canada has no federal endangered species
legislation despite a current list of more than 400
threatened and endangered species, scores of
which are forest dependent.’®” The most recent
figures of the Committee on the Status of Endan-
gered Wildlife in Canada (COSEWIC) are that
there are 402 endangered, threatened and
vulnerable species in Canada.'®® Yet these
species are not adequately protected in
Canada. With its weaker wildlife protection
regime, Canada subsidizes its timber industry
relative to the United States, where companies
are held to a higher standard.

The U.S. Endangered Species Act protects
species habitat on federal, state and private
lands. Proposed Canadian legislation will not
require protection of habitat on provincial
lands. Thus, international protections are
needed to help ensure the protection of
transboundary species. International solutions
for protecting transboundary species include:
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O A process for the identification of interna-
tional reserves is needed based on the conser-
vation needs of focal species such as grizzly
bear, salmon, bull trout, spotted owl, marbled
murrelet, and woodland caribou. International
parks such as Glacier/Waterton, North Cas-
cades/Manning, and Boundary Waters/Quetico
have become de facto refugia for many sensitive
species but fall far short of filling the habitat
needs of these species.

O Adoption of international road density
standards for sensitive wildlife management
areas such as the international Grizzly Bear
Recovery Zones and mountain caribou recovery
areas is imperative. It makes no sense for the
U.S. government to spend resources developing
and enforcing these standards, only to see them
ignored and often nullified north of the border.

O The establishment of regional, interna-
tional interagency task forces made up of fish
and wildlife experts, terrestrial and aquatic
ecologists, and other appropriate scientific
experts and members of the environmental NGO
community is also advisable. These task forces
would be responsible for identifying the threats
to international at-risk species and making
recommendations for their protection, for design-
ing international reserves, for consulting on
natural resource management decisions and
impacts on shared wildlife, and for defining a
process to protect international watersheds. In
addition, improvement of the effectiveness of the
1997 U.S./Canada Framework for Cooperation in
the Protection and Recovery of Wild Species At
Risk and expansion of NGO participation would
help achieve transboundary species protection.

O Application of the Migratory Bird Treaty
Act (MBTA), which requires the protection of
migratory birds in U.S. and Canadian forests.
There has been no documented compliance
with the MBTA by Canadian logging compa-
nies, despite the fact that numerous bird species
covered under the treaty are impacted by log-

ging.

O Establishment of a bilateral body on
forestry (or other appropriate or similar body).
Such a body could present non-partisan, objec-
tive information and research on environmen-
tal, economic and social concerns pertaining to

44 Greening the Trade in Trees—Winter 2002

sustainable forestry in North America and to
the implementation of reforms to eliminate
forestry subsidies. Environmental organization
and First Nation participation in such a body
would be essential to its success.

f. Improve Ecological Information

Americans have only recently become
aware of the extent of habitat destruction and
fragmentation from old-growth logging in
Canada and the effects of that logging on U.S.
interests, namely water quality, transborder
species, and aquatic and terrestrial habitat.
Neither the U.S. nor Canadian governments
have committed needed resources to water-
shed analyses, landscape planning, or cumula-
tive effects analysis in the wake of extensive
development, logging, and roadbuilding—
despite the well-documented effects of these
activities on ecological resources and Ameri-
can industry and dependent communities. The
affected environment of the proposed action (or
inaction) is the shared forest ecosystems of
both countries.

Neither government has studied, in any
depth, the integrity of ecosystems that span the
border, despite extensive knowledge about the
need for large landscape planning for wide-
ranging species like grizzly bears, mountain
caribou, bull trout and others. Long-term, coop-
erative conservation efforts between Canada
and the United States cannot move forward
without detailed information and assessment of
current and future land management activities
and their impact on species and habitat. The
present trade and environment debate globally,
perhaps best captured by the massive protests
in Seattle in December 1999, is precisely about
incorporating important environmental informa-
tion into trade decision-making. To operate
blindly without such an ecological understand-
ing, as the two countries’ governments are
now doing and as the initial WTO panel did, is
to decide that trade trumps all other values.

5.4 Public Accountability,
Transparency, and Participation
Public accountability, transparency, and

participation make up an important part of
ensuring a durable solution to the softwood
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lumber trade dispute. First, a durable solution
cannot be crafted without a wide range of
interests at the table, especially environmental
and First Nations interests. Second, once a
solution is crafted, the reform package will need
to be monitored and enforced, and members of
the public can effectively supplement govern-
ment efforts in this regard.

Members of the public, environmental
organizations, and First Nations have been
entirely shut out of Canada’s formulation of
policy on the softwood lumber trade dispute.
Despite repeated requests, Canada’s Trade
Minister will not even hold a meeting with non-
governmental organizations on the matter.
Canada does have a policy to include environ-
mental information in the formulation of trade
agreements, but the government has limited this to
multilateral initiatives.™>®

Further, members of the public have little
opportunity for meaningful participation in
decisions concerning forestry in Canada. It is
also difficult to bring citizen enforcement suits
to help enforce environmental laws in the face
of government inaction. This despite the fact that
the pubilic is likely to be interested in sound forest
management on its public land and capable of
providing objective observations about the best use
of the land and forests.

To help ensure oversight of forestry reforms and
sustainable forest management in Canada, mem-
bers of the public need to preserve what public
participation rights they have and these rights
much be meaningfully implemented and strength-
ened. For example, the public should not only be
allowed to view and comment on logging plans in a
timely fashion during development, but should
have opportunities for substantive participation in
shaping decisions about how forestlands will be
allocated and used before logging is contemplated.
Further, citizens should have the ability to bring
enforcement actions directly.

In the United States, despite the well-inten-
tioned efforts of the U.S. Trade Representative
(USTR) and its willingness to include environmental
organizations as a stakeholder, there is still no
formal process through which interested stakehold-
ers, outside of the U.S. timber industry, can engage
with government. The U.S. administrative proce-
dures demand a more certain and predictable
process. Better integration of environmental con-
cerns as voiced by the public into the softwood
lumber trade considerations will inform the
development of durable and long-term solu-
tions and will gain broader support for those
solutions.

Both the Canadian and the U.S. govern-
ments must ensure public input into the soft-
wood lumber trade negotiations, legal pro-
cesses, and forestry decisions. Public involve-
ment must also be assured in any mechanisms
established to monitor and oversee the imple-
mentation of a package of subsidy reforms and
other solutions to the softwood lumber trade
dispute. Specifically, proposals for forestry
reforms should be evaluated by an indepen-
dent commission made up of representatives
that include environmental non-governmental
organizations from the United States and Canada.
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6. Obligation to Include Environment in
Resolution of the Softwood Lumber
Trade Dispute

In December of 1998, conservationists sued
the U.S. Trade Representative and Department of
Commerce for its entry into the Softwood Lum-
ber Agreement with Canada.'®® The lawsuit
sought the application of the National Environ-
mental Policy Act (NEPA) and the Endangered
Species Act (ESA) to the Softwood Lumber
Agreement (SWLA). This would have required
the Commerce Department, the USTR, the Inte-
rior Department, and, potentially, other federal
agencies to identify and address the impacts of a
SWLA upon globally significant Canadian for-
ests, shared waters, and endangered wildlife
habitat. Although that particular litigation is
now moot given the expiration of the SWLA in
2001, this document, Greening the Trade in
Trees, is in part an attempt to shape U.S. compli-
ance with U.S. environmental law as a new

into the development of U.S. positions in trade
negotiations. The agencies did not undertake
NEPA or ESA assessments for the former Soft-
wood Lumber Agreement despite its potential
effects on forest ecosystems and at-risk species.
To date, the agencies have also not undertaken
environmental assessment nor integration of
environmental considerations in the current
softwood lumber trade discussions.

6.1 Application of Executive Order 13141

In 1999 the Clinton administration issued
Executive Order 13141 for the Environmental
Review of Trade Agreements. ! This Executive
Order must be implemented by the appropriate
agencies so that policy makers have the neces-
sary information to make informed decisions and

softwood citizens can
lumber trade understand
agreement is the relevance
negotiated. The softwooo! Iumb_er trade between Canada of U.S. trade
and the U.S. is having profound effects on policy and
Under both shared ecosystems, watersheds and listed forest products

statutes, there

species such as grizzly bears, bull trout,

consumption

Is an adminis- salmon, marbled murrelet, spotted owl, to communi-
trative process mountain caribou, lynx, and Queen Charlotte ties and the
for assessing » Iynx, natural envi-
the signifi- and northern goshawk. ronment.
cance of the The Cana-
Impact of dian timber

agency actions on the environment and on
threatened and endangered species. These
processes force the agencies to conduct an
objective assessment of the impacts, and in the
case of NEPA, to present that assessment to the
public for comment, while in the case of the ESA,
to present that assessment to an expert fish and
wildlife agency for its independent review and
judgment.

In addition, Executive Order 13141 concerns
the integration of environmental considerations
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industry is export driven and provincial logging
levels are largely determined by access to
American markets. Our countries are interdepen-
dent with regard to protection of ecological
values and a healthy environment and trade
policies must reflect that interdependency.

The stated objective of EO 13141 is to “fully
integrate environmental considerations into the
development of U.S. positions in trade
negotiations.”?? The achievement of these
objectives will require substantial changes in



the trade policy-making process. The EO is
clearly applicable to the ongoing softwood
lumber trade negotiations. The range of possible
options that could emerge from discussions will
certainly require substantive agency consulta-
tion and public review. Environmental and
species protection and sustainable development
must be frontloaded into softwood negotiations
and settlement, not treated as sidebars.

Therefore, we propose that Executive Order
13141 be applied to the softwood lumber trade
negotiations and that interested parties and
regulatory agencies be accorded appropriate
time for adequate review of agreement provi-
sions. Section 1 of EO 13141 commits the U.S.
government to a policy of careful assessment
and consideration of the environmental impacts
of trade agreements. 13

Pursuant to this policy, the government will
factor environmental considerations into the
development of its trade negotiating objectives.
The mechanism for achieving these goals will be
a process of ongoing assessment and evaluation
of environmental implications of trade negotia-
tions. As part of this mechanism, some trade
negotiations will include the preparation of
written environmental reviews.

The proper and vigorous application of EO
13141 will not only enable the objectives articu-
lated above and within the EO itself, but also
will demonstrate and provide a model for the
integration of environment and trade. Applica-
tion of EO 13141 also will inform the more rigor-
ous environmental assessment process man-
dated under NEPA.

6.2 Compliance with the U.S. National
Environmental Policy Act and the U.S.
Endangered Species Act

As discussed earlier, the softwood lumber
trade between Canada and the U.S. is having
profound effects on shared ecosystems, water-
sheds, and listed species such as grizzly bears,
bull trout, salmon, marbled murrelet, spotted
owl, mountain caribou, lynx, Queen Charlotte
and northern goshawk, and others. The effects of
Canadian logging practices on U.S./Canada
shared threatened and endangered species and

terrestrial and aquatic habitat is well docu-
mented.'®*

The National Environmental Policy Act and
the Endangered Species Act present the best
available mechanisms for democratic process,
exploration of all relevant issues and options,
and incorporation and consideration of impacts
to threatened, endangered, and vulnerable
species and their habitats and ecosystems. The
NEPA and ESA also provide opportunities for
interagency expertise to be brought to bear on
the resolution of the softwood lumber trade
dispute. NEPA demands that U.S. officials de-
velop an environmental framework to any nego-
tiations or resolution of the dispute, which would
include reasonable agreement alternatives that
achieve environ-
mental protec-
tion and a
comprehensive
analysis of all
cumulative
ecological
impacts of the
United States-
Canada timber
trade (including
upon the glo-
bally significant,
boreal forest, as
well as bina-
tional ecosys-
tems).

Before and after for an old-growth stand at Sims Creek,
British Columbia. Photos by John Clarke.
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The ESA demands even more detailed
analysis, and follow-up action, with regard to
listed species facing extinction. Under the ESA,
each federal agency must ensure that any
action authorized, funded, or carried out by
such agency is not likely to jeopardize the
continued existence of any endangered or
threatened species or its habitats or
ecosystems.®® Each federal agency must also
utilize its authority and programs to further the
purposes of the ESA.*% To discharge these
duties, a federal agency must consult with the
appropriate expert fish and wildlife agency
with respect to its actions that may affect a
species listed as threatened or endangered
under the ESA.*¥

The procedural guarantees and mandate to
consider a range of alternatives and consult
with, and be guided by, the appropriate agencies
is especially appropriate in the softwood lumber
trade context because the United States and
Canada are considering:

(1) a framework under which negotiations
could proceed;

(2) a range of options regarding provincial
forestry reform demand sets and the application
of U.S. countervailing duty law;

(3) a series of border or export taxes on
Canadian lumber that may either remain as the
permanent fix in the softwood disputes or dimin-
ish as reforms are phased in;

(4) a series of federal actions that may have
adverse consequences for many sensitive,
threatened, and endangered species and habi-
tats; and

(5) potentially unlimited access to U.S. mar-
kets for Canadian lumber.

All of the possible scenarios, including the
participation in dispute resolution in the World
Trade Organization and North American Free
Trade Agreement mechanisms, have a direct
influence on the logging levels and practices in
the Canadian provinces. Logging levels and
practices will, in turn, have implications for
dozens of at-risk species, watersheds, commu-
nities, fisheries, and possibly even climatic
conditions in transborder regions and beyond.
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It should be noted that one intent of the NEPA
is to “utilize a systematic, interdisciplinary
approach which will insure the integrated use
of the natural and social science and the envi-
ronmental design arts in planning and in
decision making which may have an impact on
man’s environment.””168

Currently, this type of analysis has not been
conducted by the U.S. government. Although
USTR has assembled an interdisciplinary team
to advise and consult on softwood negotiations
and resolution, it is not clear that the team is
being used effectively or even contains appro-
priate representation. For example, despite the
possible implications of the softwood trade on
dozens of at-risk species and watersheds, there
do not seem to be any fish and wildlife experts,
aquatic or forest ecologists, botanists, or other
specialists on the team analyzing various
negotiation and dispute resolution options. The
collective expertise of the current softwood
lumber trade negotiations team is largely
economic. Furthermore, it is not clear whether
the softwood lumber trade team representa-
tives consult with such specialists, nor is there
any evidence of continuity regarding the pres-
ence or input of team members over the course
of the negotiations process. It will be impos-
sible for U.S. trade negotiators to make in-
formed decisions on softwood lumber trade-
related environmental assessments without
adequate baseline analyses of habitat condi-
tions and species populations and the degree
to which these are affected by current logging
levels and practices.

The species profiles, and associated habitat
management needs, contained in this Citizens’
Forest Trade Alternative, highlight the forest
protection needs of many wildlife species and
ecological processes associated with the af-
fected environment at issue. In addition, these
highly imperiled species trigger explicit legal
requirements under U.S. law.®® Indeed, the
U.S. General Accounting Office is presently
investigating the wildlife species impacts of the
bilateral timber trade between the U.S. and
Canada.'™ Furthermore, important international
law principles are raised by the present trade
regime between the two countries.'™



7. Conclusion: Shaping Tree
Trade to Come

The Canadian forest products industry is and
will be dependent on the American markets for
years to come, but how will that trade be
shaped? Forests are living systems that provide
numerous ecosystem services including but not
limited to clean water, spiritual and recreational
values, fish and wildlife habitat, and carbon
sinks. They are not mere commaodities. All citi-
zens have an interest in the preservation of
native forests and non-extractive values and
thus, must be represented in forest products
trade negotiations with Canada or any other
country. Agencies that oversee natural resources
must also participate in forest products trade
policy formulation.

The World Trade Organization Ministerial
meetings in Seattle in November of 1999 and
subsequent events have illustrated the desire of
the American and Canadian people to conduct
trade in an open, transparent, and responsible
manner. U.S. agencies must ensure that any
forest products trade agreement with Canada is
based on a full understanding and consideration
of the environmental ramifica-
tions of all the viable options.

This Citizens’ Forest Trade
Alternative provides practical
and long-overdue solutions to the
worsening predicament of sensi-
tive and at-risk species whose
habitat and range span the
Canada/U.S. borders. It is de-
signed to help eliminate direct
and indirect subsidies that lead
to the over-exploitation of old
growth forests and accompany-
ing negative effects on First
Nations cultures, U.S. industry
and labor, water quality, carbon
sequestration, fish and wildlife
habitat, soils, and spiritual,
quality of life, and recreational

Forests are living systems.... They are not
mere commodities.

values. It is also designed to promote sustain-
able Canadian communities by encouraging a
transition from volume-based commaodity pro-
duction to more value added and secondary
manufacturing and an emphasis on ecologically
sustainable production.

The Citizens’ Forest Trade Alternative pro-
poses a hew model for the conduct of trade in
natural resources, specifically forest products.
However, for the solutions posed in this paper to
work in practice, there are also several prerequi-
sites that must be met, such as the recognition
of aboriginal rights and title, development of a
transparent and participatory process, up-to-
date ecological information, and a sound basis of
environmental law.

L i

School kids on a 1,020-year-old felled Douglas fir in the Sims Valley, Canada.
Photo by John Clarke.
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For more information

Coalition for Sustainable Forest Solutions Northwest Ecosystem Alliance
www.forestsolutions.ca WWW.ecosystem.org

David Suzuki Foundation Raincoast Conservation Society
www.suzukifoundation.org WWW.raincoast.org

Defenders of Wildlife www.defenders.org Sierra Club wwwv.sierraclub.ca

Dogwood Initiative (formerly ForestFutures) Sierra Legal Defense Fund wwwv.sierralegal.org
www.forestfutures.org

Western Canada Wilderness Committee
Global Forestwatch Canada www.wildernesscommittee.org

www.globalforestwatch.org
West Coast Environmental Law www.wcel.org

Natural Resources Defense Council _ )
www.nrdc.ord World Resources Institute www.wri.org

-
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A load of lumber from Canadian old growth heading south to U.S. markets.
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